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CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CASES
Pursuant to D.C. Circuit Rule 28(a), Petitioner certifies as follows:

A.

Parties and Amici

The parties to the proceeding in the district court were:
-

Belkacern Bensayah, Hadj Boudella, Lakhdar Boumediene, Mustafa Ait

Idir, Saber Lahmar, and Mohamed Nechla (Petitioners);
-

Abassia Bouadjrni, Sabiha Delic-Ait Idir, Anela Kobilica, Emina Planja,

Emina Lahmar, and Badra Baouche (Next Friends of Petitioners);
-

George W. Bush, Robert F. Gates, Jay Hood, and Nelson J. Cannon

(Respondents).

B.

Rulings Under Review

Petitioner seeks review of the following rulings, all rendered by Judge Leon
in Boumediene v. Bush, No. 04-1166-RJL (D.D.C.):
-

Memorandum Order, 579 F. Supp. 2d 191 (Nov. 20, 2008) (JA3256

3269), and classified decision issued the same day (JA7141-7166);
-

Order regarding the definition of "enemy combatant," 583 F. Supp. 2d

133 (Oct. 27, 2008) (JA2765-2768);
-

Case Management Order, Dkt. 142 (Aug. 27, 2008) (not officially

reported) (JA958-961).
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Petitioner also seeks review of various subsidiary rulings reflected in the
transcript below, including but not limited to denials of Petitioner's discovery
requests and procedural rulings surrounding the government's presentation of its
"rebuttal" case.
C.

Related Cases

This case was previously before the Court in Boumediene v. Bush, No. 05
5062, 476 F.3d 981 (D.C. Cir. 2007), rev'd, 128 S. Ct. 2229 (2008). Petitioner is
not aware of any case pending in any other court of appeals or any court in the
District of Columbia that involves "substantially the same parties and the same or
similar issues" (D.C. Cir. R. 28(a)(1)(C)), although some related issues are raised
by a different Guantanamo petitioner in Al Bihani v. Obama, No. 09·5051.
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PRELIMINARY STATEMENT

Petitioner Belkacem Bensayah was taken from his home in Bosnia in
October 2001 and has been imprisoned at Guantanamo since January 2002. The
district court held that his detention could continue indefinitely because, it found,

Mr. Bensayah "intended" to facilitate the travel of others to Afghanistan to join the
battle against the United States.

The court's ruling authorizes military

imprisonment for mere intention, without finding that Mr. Bensayah acted
affirmatively to advance any military objectives. Whatever authority the Executive
may have to detain alleged "enemy combatants," it cannot extend to cases of mere
''intention'' without proof of any action.
The court made nwnerous other reversible errors. It credited unfinished,
conc1usory intelligence reports and uncorroborated assertions from anonymous
sources in disregard of Parhat v. Gates, 532 F.3d 834 (D.C. Cir. 2008).

In

particular, it credited one anonymous source's allegation that Mr. Bensayah
"planned" to help the other Petitioners in this case travel to Afghanistan to fight the
anticipated U.S. invasion, even though it also rejected the same source's allegation
that those five men, in fact, planned to go; That is, the court found Mr. Bensayah
to be an enemy combatant for "intending" to facilitate a "plan" that was not even
proven to have existed. The court made its findings about Mr. Bensayah in the
face of unrebutted testimony from eminently qualified national security and

-I 
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intelligence experts, who testified that the intelligence reports that the government
relied upon were insufficient to support any conclusion that Mr. Bensayah was an
enemy combatant.
The court also erred when it refused to order the government to search for
exculpatory material in agency files and when it denied Mr. Bensayah a reasonable
opportunity to investigate and respond to the most important evidence presented
against him. As a result, Mr. Bensayah's hearing was manifestly unfair-a fact
confirmed when, in April 2009, nearly five months after judgment entered, the
government belatedly produced exculpatory evidence that significantly undermines
the judgment below.
Finally, the court erred by applying an overbroad and unsupported definition
of "enemy combatant" and further erred by allowing indefinite military detention
based on a mere "preponderance of the evidence."
Mr. Bensayah never fought against the United States; he was arrested

hundreds of miles from any battlefield; and he has not been shown to have
advanced the military objectives of any enemy. The writ should be granted, and
Mr. Bensayah should be returned to his family in Bosnia forthwith.
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STATEMENT OF JURISDICTION

The district court had jurisdiction under 28 U.S.C. §2241(c)(1) and (3). This
Court has jurisdiction under 28 U.S.C. §1291. The notice of appeal was timely
filed on December 30, 2008, within 60 days of entry of the judgment on November
25,2008. JA3270-327l; see Fed. R. App. P. 4(a)(1)(B). The appeal is from a final
judgment disposing of all claims of all parties.
STATEMENT OF ISSUES

1.

Whether an allegation that Mr. Bensayah "intended" to facilitate

"planned" travel by others-absent any fmding of actual facilitation of travel, and
in view of an explicit finding that the others were not proven to be planning to
travel--<:.an justify a conclusion that Mr. Bensayah "supported" Al-Qaeda.
2.

Whether the district court erred in crediting unfinished intelligence

reports where the government offered no basis for assessing their reliability.
3.·

Whether the government proved that Mr. Bensayah "intended to

facilitate" travel for Al-Qaeda.
4.

Whether the district court denied Mr. Bensayah a meaningful

opportunity to respond to the allegations against him:
a.

by allowing the government to reserve its principal evidence
until "rebuttal," by denying Mr. Bensayah's counsel sufficient

- 3
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time to review that evidence, and by denying Mr. Bensayah the
right to submit evidence in response; and
b.

by refusing Mr. Bensayah discovery of relevant and material
exculpatory evidence in the government's possession.

5.

Whether the district court erred in holding, contrary to longstanding

law-of-war principles, that anyone "supporting" Al-Qaeda is an "enemy
combatant" subject to indefinite military detention.
6.

Whether the district court erred in upholding indefinite military

detention based on a mere preponderance of the evidence.
CONSTITUTIONAL AND STATUTORY PROVISIONS
Pertinent statutes are set forth in the Addendum hereto.
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STATEMENT OF FACTS

A.

Mr. Bensayah's Arrest And Exoneration In Bosnia

Belkacem Bensayah is an Algerian citizen. JAl294 ~1. Between 1995 and
200 I, he lived in Zenica, Bosnia and Herzegovina, a central European country that
attracted many expatriate Muslims after the 1992-1995 civil war. JA1294 '9. In
1997, Mr. Bensayah married

a Bosnian citizen. JA1295

~12.

They have two daughters: eleven-year-old _ a n d ten-year-old. JA1295
~12.

On October 8, 2001, Bosnian police arrested Mr. Bensayah on irmnigration
charges. JA1438

~13;

JA1667

~7.

After he had been detained for eleven days,

Bosnian police told him that he was suspected of plotting to attack the U.S.
Embassy in Sarajevo. JA1296 ~24. Mr. Bensayah explained that he knew nothing
of such a plot. JA1296 ~23. Meanwhile, five other men-also Petitioners be1ow
were arrested in Sarajevo on related allegations.

JAl461

~14.

The arrests

followed extreme pressure by the U.S. government, which had threatened to
withdraw diplomatic and military support for the Bosnian peace process if the men
were not arrested. JA1448 ~16-17; JA1460 ~12; JAl474 m\16, 24-27.
On January 17, 2002, after a three-month investigation, the Chief Bosnian
Prosecutor concluded that no evidence justified the continued detention of the six

-5
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men, and the Supreme Court of the Federation of Bosnia and Herzegovina ordered
them released. JA1448 ~~20, 32; JA1461

B.

~16;

JA1462 ~20; JA1475 -U19.

Transportation To Guantanamo

At the time of the release order, Bosnian authorities believed that the United
States "was determined to take custody of [Petitioners] under any circumstances."
JAl449

~22.

Any refusal by Bosnia to hand Petitioners over to the United States

would have prompted U.S. troops stationed in Bosnia to seize the men by force and
may have precipitated the withdrawal of U.S. support. Id.
Late in the night of January 17, 2002, as the six Petitioners were being
released from the Central' Prison in Sarajevo, Bosnian police officers and U.S.
personnel shackled them and placed hoods over their heads. JA1305
JA1297

~26-27.

-U~50-51;

The men were transported to a U.S. Air Force base in Bosnia,

then flown to the U.S. Naval Station at Guantanamo Bay. JA1305 -U'il50--51. Mr.
Bensayah arrived at Guantanamo on January 20, 2002, and has been there ever
since. JA1297

~27.

C.Petition For Habeas Corpus And The Government's Return
Mr. Bensayah and the five other Bosnian-Algerian prisoners filed a habeas

corpus petition in August 2004. JA69-86. The government filed a return to the
petition in October 2004, but also filed °a motion to dismiss, which was granted in

6
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January 2005.

After protracted proceedings on appeal, the Supreme Court

confinned Petitioners' constitutional right to habeas corpus and remanded the case.
Boumediene v. Bush, 128 S. Ct. 2229 (2008). The government filed an amended

factual return on August 22, 2008 ("Return"). The Return contained a 53-page,
unsigned pleading, entitled "Narrative for Petitioners," that set forth the
1

government's allegations. JAllQ-162. The Return also included 134 exhibits,.

The government alleged that Mr. Bensayah was an Al-Qaeda "member" and
an Al-Qaeda "facilitator." JAl19 '26. (It originally also claimed that he was an
AI-Qaeda "financier" (JAIlO 'l.a), but abandoned that claim at the merits hearing
(JA3263 n.6).) The government alleged that, prior to his arrest on October 8, 2001,
Mr. Bensayah ''planned to travel immediately to join the jihadist elements in
Afghanistan in anticipation of the U.s.lCoalition invasion and had encouraged his
Algerian friends to do the same"; that he "planned to assist the mid-October arrival
[in Bosnia] of an undisclosed number of unidentified travelers from Afghanistan";
and that he "planned to coordinate from Tehran the late October travel to Bosnia of
[an] additional 30-40 travelers from Afghanistan." JA130

~34

(emphases added).

J Petitioners moved for an order compelling the government to sign the
Narrative under Rule 11; the district court denied the motion and the Narrative
remains unsigned. See JA52; JA499l:Il-12.
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No evidence corroborating such "plans" was ever produced. These allegations
rested solely on

to the Return, a single
dated October 200 I and originating from a single

source. JA888-891.
The government sought to bolster

by claiming_
a person whom the

government repeatedly labeled-without support in the Narrative-as a "senior alQaeda operative." JA133 1I37.c. The government put forward no evidence of
"direct contact," even though Mr. Bensayah's telephone records had been
examined thoroughly in Bosnia. JA1672 1[34. Instead, the government relied on a
piece of paper containing

name and a telephone number, supposedly

found by Bosnian police in Mr. Bensayah's apartment. The government also relied
on an intelligence report suggesting that Mr. Bensayah's Bosnian telephone
number, which he shared with his landlord who lived upstairs (JA1295

~16),

was

found among 46 pages of miscellaneous documents, including grocery lists and
math lessons, recovered by coalition troops from a "residence" believed to have
been used by Usama bin Laden in Kandahar, Afghanistan (JA553-564).

- 8
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The government claimed that Mr. Bensayah fit the profile of a travel
facilitator because, before October 1995, he used multiple passports, some under
an assumed name, in his own travels. No evidence indicated that Mr. Bensayah
had ever procured a travel document for anyone but himself.
The government also alleged that Mr. Bensayah was associated with
organizations that supported AI-Qaeda specifically and terrorism generally and that
he was a veteran "mujahideen" and AI-Qaeda fighter. JAl30 ,34-JAI36

~40.

Umar Faruq, a fonner detainee (now dead) allegedly told interrogators at Bagrarn
Air Base in Afghanistan that he saw an individual known as "al-Majd" (whom the
government contended was Mr. Bensayah) in Turkey and Bosnia in 1993 and later

in Derunta, Afghanistan. JA37Q-371.
The government initially alleged that Mr. Bensayah was the leader of a
terrorist group (including the five other Petitioners) that was plotting to attack the
U.S. Embassy in Sarajevo. JA119

~26;

JAI23 '28; JA130 'j!34. The Embassy

allegations were abandoned before trial when exculpatory emails surfaced
indicating that military intelligence officers knew by 2002 that those allegations
were "bullshit." JA2551; JA2709

'1.

•

D.

Petitioners' Discovery Requests And Traverse

_and

Petitioners' counsel sought discovery of material information to prepare Mr.
Bensayah's case, including infonnation regarding
government's raw intelligence reports, such as
~~3-5;

JAl023

~ll;

JAI025

~12;

JAI026

~13.

the sources of the

JA980

~.3;

JAIOl7

The court denied almost all

discovery, based largely on untested government assertions that the requests were
not narrowly tailored or presented an undue burden.

See, e.g., JA4536: 1

JA4537:2; JA5ll4:3-l4.
Petitioners traversed the return on October 17, 2008. JAl065-2696. The
traverse contained detailed declarations of all six Petitioners and more than thirty
other witnesses. Three senior experts from the intelligence and national security
communities reviewed and commented on the government's classified evidence:
Dr. Philip D. Zelikow, the Executive Director of the 9/11 Commission (JA1341
1380); Dr. Paul R. Pillar, a 28-year veteran of the CIA and National Intelligence
Officer for the Near East and South Asia for 2000-2005 (JA1381-1409); and
_ . _ , fonner Deputy General Counsel for Intelligence and Acting
General Counsel for the DIA. JA1410-1427. An additional declaration on the
nature of post-9fl1 raw intelligence reporting was submitted by Arthur Brown, a
25-year CIA veteran who selVed as Chief of East Asia Division for the CIA's
Clandestine Service prior to retiring in 2005. JA1584--1598.
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The intelligence and national security experts-acting independently and
without compensation-criticized the government's reliance on unfinished
intelligence reports. JAl385

~16

(Pillar) ("The Return includes no appraisal of the

quality or credibility of the reporting .... [M]uch of the reporting is likely to be
unreliable or, at the very least, provides no basis to assess it as reliable"); JAl421
~25 _

(noting "general concerns as to the probative value of the Exhibits

when taken individually or as a whole");JA1359 ~44-JA1360 ~45 (Zelikow) (with
regard to Mr. Bensayah specifically, "[t]here was, and is, little evidence to place
him specifically as a member in the particularized organized anned group, al
Qaeda" and "there is no evidence that Bensayah participated directly in hostilities
against the United States").

E.

The Merits Hearing And The Government's "Rebuttal"

At the merits hearing, the government presented its case-in-chief, and
Petitioners their responsive evidence, on an issue-by-issue basis. The government
proffered no live witnesses.
On the evening of November 11, 2008, after the government had argued its
entire case, the court announced that the government was "not clearly in a zone
where you are meeting the standards set by the [courtr-i.e., had not carried its
burden of proving the lawfulness of the detention of any of the Petitioners,

- 11 
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including Mr. Bensayah. JA6653:4-5. The court had previously indicated that the
government had 'not proven that _

was connected to AI-Qaeda

(JA6228:17-25) or that Mr. Bensayah had ever contacted

JA6232:2

13). The court then invited the government to put on a ''rebuttal'' case.
The following morning, the government submitted twenty documents, most
of which had never been previously disclosed. JA6670:17-20. The new evidence
did not show that Mr. Bensayah and _ w e r e in contact~ that any
communication between them had to do with terrorism; or that Mr. Bensayah took
or was preparing to take any action that would have furthered AI-Qaeda's military
aims against the United States. It did, however, advance significant additional
allegations regarding

supposed relationship to Al-Qaeda and the

alleged "link" between Mr. Bensayah and _

-
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government also submitted 13 additional declarations and documents. JA2940
3153.
The district court gave Petitioners' counsel approximately 31 hours to
review this critical material, most of which was classified and could not be openly
discussed or readily investigated. The court denied Petitioners' request for more
time, noting that Petitioners had "a day and a half" with the rebuttal evidence.
JA6851:9.

Petitioners sought discovery regarding the new material; the court

replied "[d]iscovery is overh and denied the requests.
JA6914:23-JA69l5:8.

JA6837:10-JA6838:7;

Petitioners' counsel attempted to file supplemental

. 14 
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evidence in response to the "rebuttal" case; the court excluded the evidence, stating
that Petitioners had no right to "surrebuttal." JA6838: 1-7; JA6937:l7-JA6938:4.
F.

The District Court's Decision

The district court granted the writ to the five Boumediene Petitioners other
than Mr. Bensayah. JA3268. The court found that the government had "not
provided ... enough information to adequately evaluate the credibility and
reliability" of the assertions

egarding those Petitioners. JA3265.

0

The court
emphasized that there was no evidence that these Petitioners "were prepared or
planning to undergo the long trip to Afghanistan in the coming days, week or
months aft~was disseminated." JA7158:22-25. 3

The government did not appeal the judgment in favor of the five other
Petitioners. Three returned to Bosnia in December 2008. Lakhdar Boumediene
3
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The court nonetheless upheld Mr. Bensayah's detention as an "enemy
combatant," concluding that there was "sufficient corroborating evidence to credit
as to Bensayah and his role as an al-

and rely upon

Qaeda facilitator." JA7l56:4--7. For "corroborat[ion]," the court relied principally
on the documents admitted during the government's "rebutta1."
the court first concluded t h a t _ was an AlQaeda travel facilitator (JA7l5l:1l-21).

The court also
relied on the interrogation ofUrnar Faruq (JA369-371), which the court said raised
"questions surrounding Bensayah's whereabouts" between 1990 and 1995
(JA7155:1-JA7156:7).

Finally, the court believed that Mr. Bensayah's use of

passports, including some in an assumed name, "to travel around the Middle East

was released to France on May 15, 2009. The fifth successful Petitioner, Saber
Lahmar, remains at Guantanamo.

- 16 
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and Europe to avoid detection and deportation to Algeria" supported the allegation
that he was an "al-Qaeda travel facilitator." JA7154:3-5,24--25.

G.

Recently-Produced Exculpatory Evidence

On April 6, 2009, the Government produced three exculpatory documents
that undermine the foundation for the court's holding.

The government also

habeas petition, which is now pending

produced the entire return to

before Judge Roberts in the district court. Mr. Bensayah recently filed a motion in
the district court for relief from the judgment based on the new evidence. See Mot.
of Pet'r Belkacem Bensayah for Relief from Judgment Pursuant to Fed. R. Civ. P.
60(b)(2) (May 26,2009).
The new evidence, described in detail in the Rule 60(b) Motion, includes an
April 2007 FBI report indicating that

- 17
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Petitioner believes that the new evidence constitutes additional grounds for
the grant of habeas and is pressing those arguments in the first instance in the
district court. However, the surfacing of exculpatory material months after the
judgment is separately relevant to this Court's review of the district court's failure
to order the government to conduct an adequate search for exculpatory
information. See infra Part IV.B.
4

This Court's jurisdiction over this appeal remains unchanged. See Hoai v.
Vo, 935 F.2d 308, 312 (D.C. Cir. 1991) ("the pendency of the appellants' Rule
60(b) motion in no way affects our jurisdiction over this case. Rather, when both a
Rule 60(b) motion and an appeal are pending simultaneously, appellate review
may continue uninterrupted."). Should the district court indicate willingness to
grant relief, Petitioner will move for a remand. See Piper v. DOJ, 374 F. Supp. 2d
73, 77 (D.D.C. 2005).
~

18 

.sFC~TJ~OFORN

SECRET/~OFORN

SUMMARY OF ARGUMENT
The judgment should be reversed because the government's proof failed in
numerous respects that cannot be corrected on remand.
1.

The district court held that Mr. Bensayah was an "enemy combatant"

based on a supposed intention to assist Al-Qaeda by facilitating the travel of
persons to Afghanistan. The government did not allege, and the court did not find,
that Mr. Bensayah ever did anything more than "intend." Indeed, the court found
the evidence insufficient to conclude that the five other Boumediene Petitionersthe people whose travel Mr. Bensayah supposedly intended to facilitate-actually
planned to travel to Afghanistan. Mere "intent" to help others travel, even if
proven, cannot make someone an "enemy combatant," particularly when there is
no evidence that the others planned to travel at all.
2.

The government failed even to prove that Mr. Bensayah "intended" to

support AI-Qaeda. The government relied on raw, unfinished intelligence reports
that-while perhaps appropriate to spur further intelligence gathering-do not
provide a sufficient basis for indefinite detention, as this Court ruled in Parhat v.
Gates, 532 F.3d 834 (D.C. Cir. 2008). The court's decision to credit inadequately

corroborated raw intelligence was error.
3.

Even if credited, the government's evidence is insufficient to support

the court's ultimate conclusion. That Mr. Bensayah previously traveled using a

- 19 
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false passport-something he admitted and explained-is legally insufficient to
support an inference that he intended to facilitate travel for anyone else to fight in
Afghanistan.

The evidence regarding Mr. Bensayah's phone number, even

combined with Umar Faruq's belief that he saw "al Majd" in Afghanistan in the
1990s, also does not support an inference of intent to facilitate travel. And the
evidence regarding Mr. Bensayah's purported connection to _

does not

show that the men were in direct contact or that any contact involved Al-Qaeda or
travel facilitation. Indeed, the record does not establish t h a t _ w a s even a
member of AI-Qaeda, much less that Mr. Bensayah intended to advance Al
Qaeda's military objectives.
The district court conunitted significant additional errors that warrant
remand, if not outright reversal.
4.

The government's "rebuttal" evidence, withheld until one day before

the merits hearing ended, was really a second case-in-chief and proved to be the
linchpin of the court's decision against Mr. Bensayah.

The court gave Mr.

Bensayah's counsel fewer than 36 hours to review this significant evidence and
prevented Mr. Bensayah from taking discovery or submitting evidence in response.
That procedure violated the Supreme Court's mandate that Mr. Bensayah receive a
"meaningful opportunity" to rebut the allegations against him.

Boumediene v.

Bush, 128 U.S. 2229, 2269 (2008). The court also repeatedly refused to require the

- 20
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government to search for reasonably available exculpatory evidence in the
government's possession. Consequently, highly relevant evidence undercutting the
court's findings remained hidden from Petitioner's counsel until months after the
judgment entered.

The court also improperly denied Mr. Bensayah limited,

targeted discovery that was highly relevant to his case.
5.

The district court committed legal error in its overbroad conception of

the Executive's authority to imprison individuals without criminal charge.
Authority to detain "enemy combatants" arises, if at all, under "longstanding law
of-war principles" that infonn the interpretation of the AUMF.

Hamdi v.

RumsJeld, 542 U.S. 507, 521 (2004). The district court did not even refer to, much

less apply, law-of-war principles.

Instead, it defined "enemy combatant" to

encompass anyone "supporting" Al-Qaeda (JA2767-2768), an overbroad standard
the government has since abandoned. The categories of detainable "combatants"
include, at most, (1) members of a State anned force that is engaged in hostilities
against the United States and (2) civilians directly participating in hostilities
against the United States as part of an organized anned force. Mr. Bensayah does
not fall into either category and thus carmot be detained as an "enemy combatant."
6.

The court erred in upholding indefinite military detention on a

preponderance of the evidence. Deprivations of liberty far less onerous than Mr.
Bensayah's-such as pretrial detention and deportation-require clear and
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convincing evidence. The closest analogy to Mr. Bensayah's situation is a life
sentence for a criminal conviction, which requires proof beyond a reasonable
doubt.

Indefinite detention must be based on greater certainty than a mere

preponderance.

STANDARD OF REVIEW
Denial of habeas is reviewed de novo. Armstrong v. Guccione, 470 F.3d 89,
96 (2d Cir. 2006). Questions of law and mixed questions of law and fact are
reviewed de novo, and factual determinations are reviewed for clear error. See,
e.g., Mancill v. Hall, 545 F.3d 935, 939 (11 th Cir. 2008). Rulings on admissibility

of evidence, the conduct of the evidentiary hearing, and denials of discovery are
reviewed for abuse of discretion. Bracy v. Gramley, 520 U.S. 899, 909 (1997)
(finding abuse of discretion where district court denied discovery to the petitioner);
Desmond v. Mukasey, 530 F.3d 944, 965 (D.C. Cir. 2008); Diamond Ventures,
LLC v. Barreto, 452 F.3d 892, 898 (D.C. Cir. 2006).
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ARGUMENT

I.

THE DISTRICT COURT'S CONCLUSION THAT MR. BENSAYAB "INTENDED
To FACll..ITATE" TRAVEL By OTHERS, EVEN IF ACCEPTED, DOES NOT
DEMONSTRATE "SUPPORT" FOR AL-QAEDA

The district court ruled that the lawfulness of detention turned on whether
Mr. Bensayah was an "enemy combatant," a term the court defined to mean a
person who was "part of or supporting Taliban or al Qaeda forces, or associated
forces that are engaged in hostilities against the United States or its coalition
partners. This includes any person who has committed a belligerent act or has
directly supported hostilities in aid of enemy armed forces." JA2767-2768. That
definition is legally incorrect (see infra Part V), but the Court need not reach that
issue, because the 'court's decision suffers from a fundamental flaw: its basic
factual conclusion-that Mr. Bensayah "intended to facilitate" travel by others-is
not legally sufficient to show even "support" for AI-Qaeda.
The district court never found that Mr. Bensayah took any action to facilitate
travel for anyone, much less for AI-Qaeda. Rather, the district court found only
that Mr. Bensayah "intended. to facilitate" travel into and out of Afghanistan,
ostensibly on AI-Qaeda's behalf. JA7156:8-14 (emphasis added). But the court
never stated that a mere "intent" to facilitate travel without any corresponding
action would amount to "support" for AI-Qaeda under its definition of "enemy

combatant."

On the contrary, the court pointedly declined to address the

-
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government's argument that "a mere plan unaccompanied by any concrete acts"
could constitute "support" for AI-Qaeda "within the meaning of the court's
definition of enemy combatant." JA7l57:13-24. The court's failure to connect its
factual finding of "intent" to its legal conclusion of "support" for AI-Qaeda renders
the decision incorrect as a matter of law.
A remand on this point is'unnecessary because a fmding that Mr. Bensayah
"intended to facilitate" travel, even if supported (and it is not, see infra Parts II
III), could not legally justify indefinite military detention: One man's unfulfilled
"intention" does not provide "support" to anyone. JAl568

~6.g.

An "intention"

that has not produced any meaningful result-no plane tickets purchased, no visas
or passports obtained, no one dispatched to a combat zone--does not advance any
enemy's military objectives.
The court's basic error is compounded by the fact that the people whose
travel to Afghanistan Mr. Bensayah was supposedly intending to facilitate-the
five other Boumediene Petitioners-were not even planning to travel to
Afghanistan. JA7164:8-l6 (finding that the allegation that the five ''planned to
travel to Afghanistan" is "not supported by the record"). The government did not
even contend, let alone prove, that anyone else (other than the Petitioners) was

-
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planning to travel to Afghanistan with Mr. Bensayah's help.s The district court
thus found that Mr. Bensayah intended to facilitate the travel to Afghanistan of five
men who themselves did not intend to travel to Afghanistan.

But even if Mr.

Bensayah had hoped to convince five others to do something none intended to do,
that would at most reflect his wishful thinking, not "support" for Al-Qaeda. Such
fundamental flaws in the court's reasoning compel reversal and an instruction to
enter judgment for Mr. Bensayah.
II.

THE COURT ERRED By RELYING ENTIRELY ON RAw INTELLIGENCE
DOCUMENTS

The court separately erred in basing factual conclusions on raw intelligence
reports for which no reliability assessment was possible. This Court has held that
detention may not be justified based on unfinished intelligence documents that are
not "presented in a form, or with sufficient additional information, that permits the
... court to assess [their] reliability:' Parhat v. Gates, 532 F.3d 834, 849 (D.C.
Cir. 2008). This Court accordingly refused to uphold a detention decision based on
an intelligence document that "does not appear to be a finished product" and
"states conclusions without explanation or sources:' Parhat, classified slip op. 22
(Addendum A); see also id. at 23 (refusing to rely on intelligence document that

- 25 
SECRETl~OFOIt.l\J

SECBETh~OPOItN

•

"contains no hint of the sources of the underlying reporting and no assessment of
their reliability"); id. at 30-31 n.ll.
This case resoundingly demonstrates the correctness of Parhat's holding.
Raw reports can include inaccurate, mistranslated, or misunderstood information,
given by sources motivated to lie, exaggerate, or influence intelligence agents.
JAl585

~8-l586 ~9

(Brown) (CIA quality control over raw reports problematic

because collectors did not investigate sources' bases for tmowledge or credibility
and lacked facility in language and local culture); JA179
(reliability of raw report affected by sources' motivation to infonn or influence).

Another government
intelligence community declarant testified that, before intelligence is used to make
decisions of consequence, raw reporting must be reviewed by "all-source analytic
organizations," which perform the tasks of "integrating, evaluating, and analyzing
all available data"; considering "the information's reliability, validity, and

relevance to standing requirements"; integrating manifold "data from multiple
sources," distilling the information into a "coherent whole," and "form[ing]

- 26
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judgments about its collective meaning."

JA176

(emphases added).
Raw intelligence reporting cannot simply be taken at face value.
Knowledgeable witnesses on both sides agreed that no reasonable "consumer" of
intelligence would base a significant decision on a single-source intelligence
report.

JA1588

~24-1589 ~27

(Brown); JAl386

1419 ~17, JA1424 ~35 _ ; JA179-180

~17

(Pillar); JAl418

~16,

Yet the

district court did just that. 6
The court's improper acceptance of raw intelligence information is of
. greatest consequence with respect to the government's

which was the

focus of the government's case.

like all of the government's raw intelligence exhibits, contains the
legend "WARNING: INFORMATION REPORT, NOT FINALLY EVALUATED
INTELLIGENCE." JA889.

Petitioners sought discovery of information that would have permitted
assessment of the reliability of a particular source (e.g. JAI023 ~11-1029 ~19);
these requests were denied. See Part IV.B.
6

7

See also JA6590:3-6; JA6592:22-JA6593:17;JA7145:18-21; JA7149:21

23.

-
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The court itself acknowledged these deficiencies and that they were
dispositive under Parhat:

- 28 
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Nonetheless, the district court found that, with regard only to Mr. Bensayah,
other intelligence reports, most of which surfaced during the government's lastminute "rebuttal," provided the court "with sufficient corroborating evidence to
credit and rely on the statements in

JA7156:4-6. Yet none of these

other reports even asserts, let alone corroborates, the central allegation-indeed,
any allegation-from

for which Mr. Bensayah is now being held:

travel facilitation on behalf of Al-Qaeda.
The ostensibly "corroborating" reports were themselves raw, unfinished
intelligence. Their reliability is just as questionable as that of

there is

no indication in the record that the originating agencies rigorously analyzed them
or concluded they were reliable. JA7150:24-JA7155:24. Like
- 29
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principal reports relied upon bear the legend: "WARNING: INFORMATION
REPORT, NOT FlNALLY EVALUATED INTELLIGENCE."

E.g., JA3025;

JA3032; JA3055; JA3072; JA3l44. These documents are also subject to Parhat's
requirement of a credibility assessment, yet none was made.
The supposedly corroborating reports, therefore, fail to provide "sufficient
additional infonnation, that permits the ... court to assess (the] reliability" of the
relating to Mr. Bensayah. Parhat, 532 F.3d at 848

key allegations in

849. It was manifest error for the court to hold that raw, unevaluated intelligence

reports could somehow transform selected assertions in another raw reportwhich the court otherwise did not credit-into a basis to detain Mr.
Bensayah indefinitely. JA7151:1-5.

III.

THE GOVERNMENT'S
BENSAYAn "INTENDED
LESS FOR AL-QAEDA

To ESTABLISH THAT MR.
To FACILITATE" TRAVEL FOR ANYONE, MUCH

EVIDENCE FAll..ED

The court's conclusion that Mr. Bensayah was an AI-Qaeda travel facilitator
who intended to facilitate the travel of others rested primarily on
regarding "Abu aI-Majid," whom the source claimed was
Mr. Bensayah.

The court found these assertions to be corroborated by three

subsidiary findings: (1) Mr. Bensayah used false travel documents for his own
travel prior to 1996 and applied for a visa for travel to Iran in September 200 l; (2)

- 30
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there were "questions" about Mr. Bensayah's whereabouts between 1990 and
1995; and (3) Mr. Bensayah "had connections" t o _
The latter two findings rest entirely on unfinished and uncorroborated raw
intelligence reports that cannot justify indefinite military detention. See supra Part
II (discussing Parhat).

More importantly, none of these findings supports the

conclusion that Mr. Bensayah even "intended" to assist AI-Qaeda, much less took
any steps to do so. Accordingly, the Court should reverse the judgment below. 9

A.

Mr. Bensayah's Consistently Acknowledged And Explained Use
Of False 'Travel Documents For Himself Does Not Support An
Inference That He "Intended To Facilitate" Travel By Others

The court believed that Mr. Bensayah's personal use of false travel
documents before October 1995 supported an inference that he was "an al Qaeda
In its unclassified decision, the court stated that Mr. Bensayah "planned to
take up arms against the United States" (JA7132:19-25), although the court did not
analyze that allegation in its classified assessment of the evidence JA7149: 12-21 .
9

JA890. The
court's classified holding rejects the government's allegation, based on _
•
that there was a "plan" among Petitioners to travel to Afghanistan and fight.
JA7158:8-19. Indeed, a U.S. Army intelligence officer familiar with the case
including _ _stated in 2002 that he had ''not seen anything showing that
-the Algerian six [including Mr. Bensayah] were making plans to go" to
Afghanistan. JA2819. Finally, for a finding of intent to travel to Afghanistan to
justify detention, the court would have needed to hold that a mere intention to
journey to a battlefield over a thousand miles away constitutes "support" for Al
Qaeda. The court explicitly stated that it "need not address" this question.
JA7157:13-24. Accordingly, the isolated reference to "tak[ing] up arms" lacks
both evidentiary support and legal significance in the court's decision.
- 31 
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travel facilitator" or that he intended to facilitate the travel of others. JA7154:22
25. That finding was error.
As Petitioners' national security and intelligence experts explained in
unrebutted declarations, mere possession and use of false travel documents is
neither proof ofinvolvement with terrorism nor evidence of facilitation of travel by
others. JAB5?

~39

(Zelikow) (travel fraud correlated to "many other kinds of

illicit activity" besides terrorism); JAl390

~28

(Pillar) (use of multiple passports

can be for "criminal or non-criminal [purposes], such as fear of suspicion or
detention when traveling to or from certain countries. Terrorists (let alone alQaida members) are a very small minority of the people who use multiple
passports"); JA1590 ~31 (Brown) ("Holding multiple passports is not evidence that
a person is a terrorist or a Muslim extremist.").
Mr. Bensayah never denied using or possessing multiple travel documentssome of which were in an assumed name-years before his arrest. He repeatedly
explained why he had used them: to protect himself from being sent back to
Algeria, where he reasonably feared persecution. JA1294

~8;

JA1295

~~l3-14.

Indeed, the court acknowledged that Mr. Bensayah used the travel documents "to
avoid detection and deportation to Algeria" (JA 7154:3-5 (emphasis added)), an
explanation consistent with his testimony and that of the experts.

- 32
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The government neither alleged nor proved that Mr. Bensayah's personal
use of passports had any connection to terrorist activity.

And the government

offered no evidence that Mr. Bensayah ever supplied travel documents to any other
person. Accordingly, a finding that Mr. Bensayah used false travel documents to
avoid deportation to Algeria does not support an inference that he ever became a
travel facilitator for Al-Qaeda. The decision below offers no reason to conclude
otherwise.
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At most, the evidence regarding Mr. Bensayah's travel documents
demonstrates immigration fraud on his o\VIl behalf. That does not corroborate the
claim that he was an Al-Qaeda facilitator or acting as a travel facilitator for others.
As recently held in another Guantanamo habeas case, the government cannot
corroborate an allegation with "surrounding details" that merely make the
government's allegation "a logistical possibility." Ali Ahmed v. Obama, No. 05
1678 (GK), slip op. 30 (D.D.C. May 11, 2009) (Addendum B) (evidence
suggesting that petitioner was in Afghanistan did not corroborate the allegation that
petitioner received military training there). Likewise, evidence concerning Mr.
Bensayah

I

S

personal travel does not corroborate the assertion that he was acting as

a travel facilitator for others.

-
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B.

The Government Did Not Establish Any Wrongdoing By Mr.
Bensayah Between 1990 And 1995, Let Alone Any Actions
Suggesting That He Was An AI-Qaeda Facilitator
allegations were corroborated by

The district court held tha

"questions" concerning Mr. Bensayah's whereabouts between 1990 and 1995. Mr.
Bensayah testified that he stayed in Mecca between 1990 and 1995 subsisting on
alms and money earned by selling goods on the street. JA1294

~~5,

7. Although

the court apparently did not credit Mr. Bensayah's testimony, it made no fmding
regarding specific activities by Mr. Bensayah during those five years and did not
find that he had engaged in any activity against the United States.
Instead, the court impermissibly relieved the government of its burden of
proof, holding that Petitioner had failed to corroborate his own testimony of "how
he spent his time." JA7155:8-9. This

was error:

the mere fact "that the Petitioner.

may not be able to offer neat answers to every factual question posed by the
Government does not relieve the Government of its obligation to satisfy its burden
of proof" Ali Ahmed at 12 (Addendum B).
The court found that "questions" regarding Mr. Bensayah's whereabouts in
the early 1990s corroborated the statements about Mr. Bensayah in

It

is difficult to understand how "questions"-rather than evidence or fmdings
could provide corroboration. Unresolved "questions" about how much time Mr.
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Bensayah spent in Mecca between 1990 and 1995 do not support the allegation
that, in 2001, Mr. Bensayah was an Al-Qaeda facilitator and an enemy combatant.
Besides being irrelevant, the court's "questions" are ill-founded because
they rest on an interrogation report ofUmar Faruq, a deceased detainee. ll Faruq's
nor support the government's

statements neither corroborate

contention that Mr. Bensayah was an enemy combatant. Even if Mr. Bensayah
were-as Faruq apparently put it-a "veteran of the jihad" who fought on behalf of
oppressed Muslims in Bosnia in 1993 (JA371), the government never contended
that foreign Muslim fighters in Bosnia's civil war should be presumed to be
members or supporters of Al-Qaeda. Indeed, the United States tacitly supported
Muslims fighting against Serb invaders in the Bosnian war. 12

As to Faruq's

alleged statement that he saw "Majd" in Derunta, Afghanistan in 1995 (JA370). the
government admitted that Derunta ''was operationally independent from al-Qaeda"
(JA6847:1l-16; see also JA2989) and that individuals attended camps in

The court is not entirely clear as to the nature of its reliance on Faruq's
assertions about "al-Majd" (allegedly Mr. Bensayah). In some places the court
appears to treat the evidence as impeachment of Mr. Bensayah's account of his
whereabouts in the early 1990s. JA7l55:14-24. In other places the court seems to
JA7155:25-JA7l56:7.
view Faruq'sstatements as corroboration of
11

JA2274 (statement of U.S. Ambassador to Bosnia that the United States
did not object to the Bosnian Army's receipt of weapons and supplies from Iran in
1994); JA2251 (Senate report discussing "U.S. acceptance of Iranian arms flows to
Bosnia"); see also JA1389 ~24 ("in the ... Bosnian civil war, the United States and
NATO eventually assisted the Muslim (Bosniak) side in fighting Serb invaders").
12
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Afghanistan for many different purposes, including purposes unrelated to terrorism
(JA2986 (trainee intentions can include "a personal desire to expand the
knowledge of jihad and return to their home country,,)).13 Faruq regarded "Majd"
as a member of the "Islamic Party," an organization different from Al-Qaeda and
focused on "the Afghan civil war (and Pakistani issues)." JA1356
Faruq's statements, even if credited, corroborate the allegation in

~36.

None of
that

Mr. Bensayah, some six years later, planned to arrange travel of others to
Afghanistan.
Moreover, Faruq's statements should never have been admitted. When he
was interrogated, Faruq was held at Bagram. JA370. He later escaped and alleged
that he had been tortured there.

JAl183-1184 (Faruq reportedly descnbed his

detention in a "prison of darlmess," where he was abused with cords tied around
his wrists and music played at excruciating volumes). One Judge recently refused
to credit Bagram interrogation statements in light of "widespread, credible reports
of torture and detainee abuse" and the government's failure to present "evidence to
dispute the allegations of torture at Bagram or the Dark Prison." Ali Ahmed at 19,
27 (Addendum B); JA2528-2529 (in 2004 two detainees held at Bagram were
beaten to death by interrogators). As Dr. Pillar testified, "Faruq's statement ...
Faruq reportedly admitted that he "did not see AL MAJD participating in
the training" at any camp, including Derunta. JA370.
13
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raises significant reliability concerns, given that he was detained at Bagram at the
time and may have had motivations to lie to please interrogators." JA1395

~33.

Petitioner urged the district court either to "make[] full inquiry into the
conditions of Faruq's detention, his treatment, and the evidence of torture" or to
rule that "Faruq's statements ... should be excluded." JA1184-ll85. Counsel
sought discovery into the conditions of Faruq's treatment at Bagram, which the
court denied. JA4536:1-15. At the merits hearing, the court asked the government
whether Faruq had been ''the subject of any type of harsh interrogation tactics prior
to" the interview at issue.

JA6285:13-JA6286:3.

subsequent reliance on Faruq's statements was error. See Dickerson v. United
States, 530 U.S. 428, 433 (2000) ("'a confession forced from the mind by the

flattery of hope, or by the torture of fear, comes in so questionable a shape '" that
no credit ought to be given to it; and therefore it is rejected'" (quoting King v.
Warickshall, 1 Leach 262, 263-264 (K.B. 1783)); President Barack H. Obama,

Address

at

the

National

Archives

(May

21,
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2009)

available

at

SECBEXl/NOFORN
http://www.nytimes.com/2009/05/21/us/politics/21obama.text.html?pagewanted=1
("We will no longer permit the use '" as evidence [of] statements that have been
obtained using cruel, inhuman, or degrading interrogation methods.").
Faruq's statements should not have been credited for additional reasons.
Faruq only refers to "al-Majd," a name he never links to Mr. Bensayah. JA370. It
is undisputed that "Majd" is a "very corrunon Arab nickname." JA1485

~14.

The

interrogation report does not indicate that Faruq was ever shown a photograph of
Mr. Bensayah, which is a telling omission, given that interrogators typically note
when detainees are shown photographs during questioning. See, e.g., JA373.
Nothing corroborates Faruq's characterization of "al Majd" as someone who
"always searched for different places to go and fight" (JA37l), an assertion the
court nonetheless relied upon (JA7155:14-24). Yet courts (including Judge Leon)
elsewhere have emphasized the peril of relying solely on opinions or
characterizations offered in Guantanamo or Bagram interrogations:

"In the

absence of independent corroboration from a reliable source, the Court carmot rely
on [a prisoner's] statements alone to establish this allegation." El Gharani v. Bush,
No. 05-429(RJL), at 6 (D.D.C. Jan. 30,2009) (Addendum C); see also Ali Ahmed
at 25-26 (Addendum B) (a simple "declarative statement" without details raises
"significant questions about the reliability and accuracy" of the witness's
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statement); id. at 26 (a witness statement that "does not purport to be based on [the
witness's] direct observation" raises significant reliability and accuracy concerns).
Simply put, "questions" about Mr. Bensayah's activities in the early 1990s
do not corroborate

allegations of Al-Qaeda facilitation years later in

2001. Faruq's account of Mr. Bensayah's alleged early-1990s activities, even if
believed, is consistent with participation in what Dr. Zelikow described as a
~'loose-knit

~25.

transnational network" of thousands of expatriate Muslims. JA1352

Some of them did missionary and refugee work; some fought on behalf of

Muslims against local adversaries, such as the Serbs in Bosnia. Id. Very few were
ever involved with terrorism or Al-Qaeda. See JA1388

~24

(Pillar) ("a person who

fought on the Muslim side in [Bosnia or Afghanistan] should not be assumed to be
an extremist or an enemy of the United States 'J; JA1389 '26 (the "great majority"
of persons connected with "global jihadism" are "not part of the organization alQaida led by Bin Ladin and Zawahiri."). Nothing that Mr. Bensayah is alleged to
have done in the early 1990s suggests he ever joined with or facilitated for AlQaeda. In sum, "questions" about Mr. Bensayah's activities in the early 1990s
corroborate nothing in

and prove nothing of relevance here.

The

district court clearly erred in finding otherwise. 14

The court also indicated that its "questions" regarding Mr. Bensayah's .
early-1990s whereabouts were reinforced by Mr. Bensayah's supposed "change" in
"story" about the length of time he stayed in Saudi Arabia. JA7l55:9-13. On one
- 40
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C.

The Government Did Not Establish That Mr. Bensayah Was In
Contact With
Let Alone In Contact Regarding AIQaeda
allegation that Mr. Bensayah intended

The court believed that

to facilitate the travel of others to Afghanistan was "corroborated" by allegations
that Mr. Bensayah was somehow "link[ed]" t o _

But the

government's evidence failed to show that Mr. Bensayah was in contact with
_ o r that such contact would have related to facilitation of travel for Al
Qaeda.
1.

No evidence that Mr. Bensa ah was in contact with

The

government's sole basis in its case-in-chief for the claim that Mr. Bensayah was in
contact with _ w a s
JA705. The Bosnian police purportedly found the piece
of paper during a search of Mr. Bensayah's home in October 2001. JA705. At the
close of the case-in-chief, the court explicitly stated that the government had failed
occasion, during an interrogation on March 16, 2002--soon after Mr. Bensayah
arrived at Guantanam
JA435~

JA864. Both before and after the March 2002 interrogation, Mr. Bensayah
stated in numerous interrogations and in his declaration that he stayed in Mecca
between 1990 and 1995. JA206; JA215; JA226-227; JA1294 ~5. A single
reported variance during a 2002 Guantanamo interrogation-and in reports that
may themselves be in error-hardly constitutes a "change in story" in view of the
full record. And once again, the court never explained why uncertainty as to Mr.
Bensayah's whereabouts between 1990 and 1995 corroborated any allegation in
about his plans in 2001.
- 41 
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to link the telephone number to _

JA6232:5-JA6233:l1. Nor had the

government established that _ w a s a member of Al.Qaeda, t h a t _
and Mr. Bensayah had spoken, or (if they had) what they had spoken about.
JA6232:5-JA6233:11 ("[The government] haven't shown one piece of evidence
linking that phone number on that piece of paper to

and if they do,

at that point I'll need to figure out, well, who the heck is
The government's "rebuttal" included additional raw intelligence documents
purportedly showing that Mr. Bensayah and _ h a d each other's phone
numbers in 2001, from which the government urged that (1) Mr. Bensayah and
_

~ust have been talking to each other at that time; and (2) their

conversations must have concerned "facilitation" of A1-Qaeda objectives.
JA6960:1-JA6968:25. As discussed in Part IV.A below, there was no excuse for
the government to withhold this evidence until the last day of the hearing, for the
court to admit it as ''rebuttal,'' or for the court to deny Mr. Bensayah a fair
opportunity to investigate and respond to it. But even this belated evidence does
not support the court's conclusions.
The court held that "credible intelligence documents indicatEe] that •
_

used the cell phone number found in Bensayah's apartment from

January 2001 to late 2001." JA7152:6-9. This was error for two reasons. First,
the court's finding rested entirely on unfinished intelligence reports (JA3024
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3029; JA3031-3051), and there was no basis to find those documents "credible"
without any information about the sources or their plac~ment, veracity, motivation,
or reliability. See supra Part II.
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Here, the court looked at the
same kind of evidence as in £1 Gharani, but employed none of the skepticism that
Parhat requires in evaluating unfinished intelligence reporting.
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Finally, the court erred by relying on a report that purports to be a translation
of a 46-page document, largely in Arabic and containing "various papers with
random notes," that was allegedly found in a residence in Kandahar, Afghanistan
in December 2001. JA7152:15-17; JA554. The subject line of the report reads
"Letters to and from,

" whose identity the government never

established. JA554. The government alleged, and the court accepted, that the
document was recovered from "a former residence of Osama bin Laden," an
assertion made without further explanation or any corroboration. JA7152:15-17. 15
Neither Mr. Bensayah's name nor any alleged alias appears anywhere in this 46

Mr. Bensayah sought copies of the documents that were allegedly
recovered from the "residence"; the government refused to produce them.
lA100 ~A.9; JA4658: 13-16. Bin Laden stayed for short durations in at least five
or six ''residences'' in Kandahar. JA6170:9-6171:14.
IS

- 45

..s:ECItE'fh'NOPORN

SECRET/fNOFO~

page compilation, which contains such miscellany as a handwritten grocery list
(JA563) and a notebook page for a second grade mathematics lesson (id.). The
telephone number for the apartment where Mr. Bensayah once lived appears
without comment on page 33. JA561.. Although one or two documents in the
compendium date to 2001, the majority precede March 2001; Mr. Bensayah and
his wife only moved to the apartment in question in April 2001. JA1295

~16.

As

Dr. Pillar testified:
It is quite plausible, indeed likely, that many numbers were called

from this residence that had nothing to do with membership in al.
Qaida. In fact, the document does not even indicate' that the number
was actually called, or why the number was written on the piece of
paper.
JA1392 ~30.b.
2.

No evidence that contact with

_0)

ould have related to travel

(pcilitation (pr Al-Qaeda. Even assuming that Mr. Bensayah Wld

possessed one another's telephone numbers and (2) were in contact with each

oth~r, the court erred by concluding that s~ch a connection corroborated _
_

allegation that Mr. Bensayah was an AI-Qaeda travel facilitator.

The

government provided no evidence of actual communications between the two, nor
about the content of any alleged conversations.
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The court relied on the reported presence of Mr. Bensayah's number in an
JA7151:21-24. 16 The

address book "believed to have belonged" to _

government provided no evidence that the contacts in that address book were AlQaeda facilitators; the address book was almost entirely redacted. ld. Petitioners
sought targeted discovery with respect to this address book-including an
identification of the number of entries it contained (JA3156}-which the court
denied based on its blanket prohibition of discovery into rebuttal evidence.
JA6914:23-JA6915:8. 17
Without proof that any person listed in that address book was an Al-Qaeda
facilitator, the court drew the unsupported inference that Mr. Bensayah was

an Al-

Qaeda facilitator because the book included his number. That conclusion was
unreasonable.

As Petitioner's expert explained, "given the various ties among

people and groups over the years,

own convoluted history, and

Bensayah's position with the Saudi High Commission for Relief in Bosnia, there
are various possible explanations for [the phone number]." JAl357

~38

(Zelikow).

As another District Judge recently held, even membership "in an abstract sense" in

~e assertion that the address book was "believe[d)" to belong to
_ i s uncorroborated and arises in an unattributed "comment" in the report.
JA3056.
17 Petitioner a l s _ e t e d information about additional address books
allegedly belonging to
JA3156. The court rejected this request, again,
because discovery had en e e ore the rebuttal began. JA6914:23-JA6915:8.

~
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AI-Qaeda does not make one an "enemy combatant" subject to indefmite military
detention. Gherebi v. Obama, 2009 WL 1068955, at *22 (D.D.C. Apr. 22, 2009)
(Walton, J.). Evidence of mere contact with someone with some relationship to
AI-Qaeda, though it might warrant further monitoring or investigation, cannot
serve as the basis for indefinite detention. See Ali Ahmed at 24 (Addendum B)
(charge that petitioner "traveled in Afghanistan in the company of fighters is
several ste s removed from roof that he actually fought with them"). 18

- 48
SECIlETHNOFORN

-49.,.
~l'tINOFORN

- 50 
..sECRET/INOFOa~

SECRFT/~QFOR."'l

4.



No evidence that Mr. Bensayah behaved like a travel facilitator. The

government's chief evidence concerning AI-Qaeda's "travel facilitators" was the
Travel Monograph, which states:
[A] terrorist travel facilitator assisted operatives in
obtaining fraudulent documents, arranging visas (real or
fake), making airline reservations, purchasing airline
tickets, arranging lodging and ground transportation, and
taking care of any other aspect of travel in which his
expertise or contacts were needed.
JA2973.

Despite three months of Bosnian investigation and seven years of

interrogations and intelligence gathering, the government offered no evidence at
trial that Mr. Bensayah. had engaged in any of these activities. There was no
evidence of fraudulent documents obtained for Al-Qaeda operatives; no airline
tickets purchased or reserved; no visas arranged for others; and no documents
reflecting lodging and transportation arrangements. JA6858:6-JA6859:23. 22

*

*

*

The new evidence discussed in the Rule 60(b) motion confirms this. The
government's return to
habeas petition does not claim t h a t _
was an Al-Qaeda member.
21
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The government's evidence against Mr. Bensayah-even leaving aside its
serious reliability problems-shows at most that Mr. Bensayah used false travel
documents in the mid-1990s, visited Afghanistan and perhaps other places between
1990 and 1995, and may at one time have been acquainted with _(though
not in contact with him in 2001). But even if these facts are accel?ted, they do not
show that Mr. Bensayah was himself a travel facilitator for other people, that he
facilitated travel for AI-Qaeda, or that he took any action that would harm the
United States. The evidence does not suggest that Mr. Bensayah ''intended'' to
help anyone travel to Afghanistan to fight. Accordingly, the evidence does not
support the district court's ultimate factual findings?3

Second, the government did not show how facilitating the movement of
people out of Afghanistan would amount to support of AI-Qaeda. The court never
held there was such a connection. Although it held that "facilitating the travel of
others to join the fight against the United States in Afghanistan is direct support to
al-Qaeda," the court did not hold that facilitation of travel away from Afghanistan
would justify indefmite military detention. JA7l56:15-21 (emphasis added).
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IV.

.

THE

DISTRICT COURT DENIED MR. BENSAYAH A MEANINGFUL
OPPORTUNITY To REsPOND To THE MOST IMPORTANT EVIDENCE
AGAINST HIM: AND To OBTAIN DISCOVERY OF RELEVANT AND MATERlAL
EXCULPATORY EVIDENCE

If the Court does not direct judgment for Mr. Bensayah based on the
foregoing arguments, it should vacate and remand the case with instructions to (1)
give Mr. Bensayah a full and fair opportunity to rebut the government's lastminute evidence against him and (2) order the government to search all reasonably
available information in its possession for information helpful to Mr. Bensayah's
case.

A.

The District Court .Improperly Denied Mr. Bensayah Any
Meaningful Opportunity To Investigate And Respond To The
Government's "Rebuttal"

After four days of hearings, the district court determined that the
government had not clearly carried its burden and invited it to put on a ')-ebuttal"
case. JA6653:2-7. What followed was not "rebuttal" but a new case-in-chief, in
which the government surfaced previously-withheld evidence to support its
allegations. The court did not give Petitioner adequate time to investigate the new
evidence; when Petitioner attempted to offer some evidence in response to the
government's ambush, the court excluded Petitioner's materials.

1.

None of the key "rebuttal" material actually "rebutted" information

submitted by Petitioners at the hearing. Rather, the government used its ')-ebuttal
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case" as a pretext to offer (among other things) nine new exhibits in belated
support for its principal assertion-made in the Return's narrative (JAl33 ,-r37.c}
that_was an Al-Qaeda operative and that Mr. Bensayah was "connected"
to him. 24
The government defended its tardy disclosure by claiming that it was "taken
a little by surprise" when Petitioners did not concede the government's_
allegations. JA6844:18-23. But the government had no basis to presume that
Petitioners would simply stipulate to its factual assertions about _

See

JA5308:4-26 (government agreeing that it "had every reason ... to assume that any
factual statement [it was] relying upon in [the] return would be conte[st]ed."). The
government's failure of proof in its case-in-chief should have ended the matter.
Instead, the court gave the government a second chance to make its case, then
denied Mr. Bensayah a fair opportunity to respond.
2. The government provided Petitioner's counsel with its new exhibits on
the morning of November 12.

JA6668; JA6670: 17-20.

The court allowed

Petitioner's counsel fewer than 36 hours to review the material before commencing

Five rebuttal exhibits were submitted to demonstrate that
senior Al-Qaeda operativ
and they were the only support for the court's ultimate conclusion
JA7151:12-21. Four others were offered to show that Mr Bens ah
each ossessed the other's phone number.
24
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the rebuttal at 3:25 p.m. on November 13. JA6843:4-8; JA6844:l6-l7. When
counsel stated that this extremely limited amount of time impaired their ability to
respond, the court suggested that "a day and a half' was more than sufficient.
JA6851:2-9.
The court's refusal to allow Petitioner more time was an abuse of discretion.
Thirty-six hours was not enough time to investigate and respond to what proved to
be the most significant evidence advanced by the government.

By contrast,

another District Judge precluded the government from using documents submitted
to petitioners three days before the beginning of the habeas merits hearing "on the
grounds that there was no way that Petitioner could have carefully examined [the
documents] at the last minute while preparing for the Merits Hearing, nor could
counsel have done any independent investigation of what was in the materials even
if he had been able to read them all." Ali Ahmed at 5 (Addendum B).
3. Not only was Mr. Bensayah denied sufficient time to respond, the court
also denied him any right to submit evidence in response.
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On November 12, the same day the government submitted its rebuttal case,
Petitioner's counsel also arranged for one of their security-cleared intelligence
experts, Dr. Paul Pillar, to review the newly-submitted government rebuttal
evidence. JA69l8:22-JA69l9:1. Dr. Pillar prepared a supplemental declaration,
opining that any attempt to make a judgment about Mr. Bensayah based on the
narrowly-selected body of heavily redacted raw intelligence reports in the
government's rebuttal case would be

inh~rently

unreliable. JA3187-3l89. •
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Petitioners sought leave to supplement the Traverse with Dr. Pillar's supplemental
declaration, but the court refused. JA3159-319l; JA6937:24-JA6938:4.
The constitutional protection of habeas corpus means nothing without
adequate notice and opportunity to be heard. Here, the government was pennitted
to deluge Petitioner with key evidence at the very last minute, and the court denied
Petitioner the opportunity to investigate and to gather and present evidence in
response. The district court violated the Supreme Court's mandate that a habeas
petitioner be permitted "to rebut the factual basis for the Government's assertion
that he is an. enemy combatant." Boumediene, 128 S. Ct. at 2269. Indeed, the
lower court's procedure denied Mr. Bensayah exactly what the Supreme Court said
was "constitutionally required": an opportunity "to present relevant exculpatory
evidence." Id. at 2272.

B.

The District Court Denied Mr. Bensayah Reasonable And
Necessary Discovery Of Relevant, Material, And Exculpatory
Evidence In The Government's Possession

The government had complete control over virtually all evidence relevant to
Mr. Bensayah's detention and, as the party whose decision to imprison Mr.
Bensayah was under attack, had a powerful incentive to withhold evidence that
might be favorable to Mr. Bensayah. Indeed, the government largely refused even
to search for requested documents and information unless specifically ordered to
do so by the court. Thus, court-ordered discovery became essential to fulfill the
- 57
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Supreme Court's directive that Mr. Bensayah receive a "meaningful opportunity"
to demonstrate that his detention was unlawful. Boumediene, 128 S. Ct. at 2266.
But the court largely refused to require the government to search for
potentially exculpatory information. .This approach to discovery was highly
prejudicial to Mr. Bensayah, as confirmed by its failure to ensure production of
material exculpatory evidence that later surfaced.

1.

The court abused its discretion in refusing to order the
government to search for exculpatory evidence beyond the
documents DOJ reviewed in preparing the return

Mr. Bensayah-along with other Guantanamo habeas petitioners before
Judge Leon-asked the court to order the government to disclose "'exculpatory'
and 'impeaching' material in its possession."

Pet'rs' Joint Opening Mem

Regarding Habeas Procedures 32 (Aug. 12,2008). This Court in the DTA context
and other District Judges sitting in habeas have required that the government
disclose reasonably available exculpatory evidence. 26

Judge Leon, however,

See Bismullah v. Gates, 503 FJd 137, 138-139 (D.C. Cir. 2007)
(requiring production of the DTA "record on review," which consists of
"reasonably available information in the possession of the U.S. Government
bearing on the issue of whether the detainee meets the criteria to be designated as
an enemy combatant"); Order at 1-2, In re Guantanamo Bay Detainee Litig., No.
08-MC-442 (TFH), at 1 (D.D.C. Dec. 16, 2008) (requiring disclosure of "all
reasonably available evidence in [the government's] possession that tends
materially to undetmine the information presented to support the government's
justification for detaining the petitioner" (emphasis added)); Order at 2, Zuhair v.
26
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limited the government's disclosure obligation to "evidence contained in the
material reviewed in developing the return for the petitioner, and in preparation for
the hearing for the petitioner, that tends materially to undermine the Government's
theory as to the lawfulness of the petitioner's detention." JA959

~.E

(emphasis

added).
The court's order required no particular search of government files. Rather,
the disclosure obligation was passive, applying only to information "reviewed in
developing the return" and "in preparation for the hearing."

JA959

~.E.

Petitioner frequently sought clarification of how-and where---the government's
review for exculpatory evidence was being conducted. JA4214:22-JA4216:2; see
also JA4325: 19-JA4326:24.

The government simply replied that "it is the

Government's prerogativ[e] to decide what is the universe [of materials] that it is
reviewing." JA4216:24-JA4217:1. The government later stated its belief that it
was not required to review anything beyond the material used in the Return.
JA4330:22-24 ("the fact of the matter is that, yout Honor, that these documents are
not in the factual return so they are not material to the issues here").

The

Bush, No. 08-0864 (EGS) (D.D.C. May 1, 2009) (ordering the government to
search "all reasonably available databases and sources of information for
exculpatory and/or impeachment evidence pertaining to all fact witnesses relied
upon by the government it its factual return[.] The production must also include
any exculpatory and/or impeachment information discovered by the government
attorneys while preparing the factual return and while litigating habeas corpus
petitions filed by other detainees at Guantanamo Bay ...." (emphasis added)).
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government also admitted that it could not confirm what, if any, additional material
had actually been reviewed, or by whom. JA4333:3-22.
Recently, in another Guantanamo case, the government acknowledged that
DOl lawyers only received documents that had been previously reviewed and

selected for transmission by personnel of other agencies, such as the Defense
Department. In that case, following DOD document searches, "10 DOD attorneys
reviewed the POD infonnation at issue and provided potentially exculpatory
information to attorneys at DOJ for final review."

Respondents' Response to

Order to Show Cause 6-7, Batarfi v. Obama, No. 05-CV-409 (EGS) (D.D.C. Mar.

17, 2009). The consequence of such a process is that, by allowing personnel from
other agencies to filter what evidence is turned over to the DOJ attorneys who are
"developing the return" and ''preparing for the hearing," vital exculpatory evidence
might never reach those attorneys and thus might be shielded from production.
Recognizing this problem, other Judges required DOJ attorneys themselves to take
an active role in seeking out and reviewing the pertinent evidence. E.g., Order at

1-2, Zuhair

v.

Bush, No. 08-0864 (EGS) (D.D.C. Mar. 12, 2009) ("It is not

sufficient for the Department of Justice to rely on other attorneys, including but not
limited to the Department of Defense attorneys, for the initial review of the
evidence in this case for purposes of complying with this Court's Orders to
produce exculpatory evidence.").
- 60
SECRETIINOFORN·

-SECImTlfNOPOltN

Here, however, the court failed to impose any such obligation. The result
was not just the risk of unfair prejudice, but at least one clear instance of actual
unfair prejudice to Mr. ·Bensayah. Over four months after the habeas hearing, the
government produced significant exculpatory evidence uncovered only by chance.
Two of the DOJ attorneys who litigated Mr. Bensayah's case later prepared the
factual return for _

and during that process they happened upon the

exculpatory material which is now the subject of Petitioner's Rule 60(b) motion
below.

Only by chance, and thanks to the professionalism of the attorneys

involved, this evidence and the prejudicial consequences of failing to search for
and find it earlier come to light. It is the sort of evidence that should have been
timely uncovered had there been an affinnative obligation to search for
exculpatory infonnation, rather than the passive approach sanctioned by the court.
The court also improperly narrowed the disclosure obligation to evidence
that "tend[ed] materially to undennine the Government's theory as to the
lawfulness of the petitioner's detention." JA959 -JI.E. As this Court has indicated,
evidence is material even if it does not directly undermine the government's
theory; it is enough if it undermines "the reliability of other purportedly
inculpatory evidence" or ''names potential witnesses capable of providing material
evidence." Al Odah v. United States, 559 F.3d 539, 546 (D.C. Cir. 2009).
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The government's limited review for exculpatory material, ratified by the
court, was woefully inadequate.

Remand is warranted with an instruction to

require a rigorous search of all "reasonably available" infonnation and disclosure
of material potentially helpful to Mr. Bensayah's habeas case.

2.

The court erred in denying Petitioner's narrowly-tailored
discovery requests for material information while failing to
require any particularized showing of government burden

The court's refusal to order the government to conduct an affirmative search
for ''reasonably available" exculpatory evidence heightened the importance of
Petitioner's individual discovery requests. But the court made it impossible for
Mr. Bensayah to obtain discovery of relevant and material information. Instead of
requiring the government to explain how a particular discovery request imposed an
undue burden, the court unjustifiably required Petitioner to prove the negative,
namely that the government's response would be neither "unfairly disruptive nor
unduly burdensome to the Government." JA959

~.D.

This system allowed the

govemment to avoid discovery by doing little more than repeat boilerplate
objections that the "burden" of a discovery request was "unreasonable," without
further explanation. This was error. See AI-Marri v. Pucciarelli, 534 F.3d 213,
271 (4th Cir. 2008) (en bane) (Traxler, 1., concurring in the judgment) (holding
that suspected enemy combatant was entitled to discovery from "civilian agencies
that could produce it without interfering with the war power and war operation of
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this government" unless the government could "demonstrate to the district court
why this is not the case"), vacated as moot, 129 S. Ct. 1545 (2009).27
The harm caused by the court's approach to discovery requests is evident
Petitioners sought discovery of "any

with respect to the critical

information ... that the Government contends corroborates the information
provided by the source as reported in

JA1026

~13.

Petitioners

also requested that the court preclude the government from later relying in its
rebuttal case on information the government had elected to withhold in discovery.
JA1027. Yet during "rebuttal," the court allowed the government to submit and

rely on the very "corroborating" information Petitioners had requested many weeks
before.

27 For instance, Petitioners sought production of a specific IIR that was the
stated source of the government's allegation that Mr. Bensayah possessed ten
passports. JAI030 ~20. Petitioners explained that such documents were readily

identifiable in the government's "message traffic," thus the burden of production
should be minimal. Id. The court denied the request without explanation.
JA5ll4:3-15.

-
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The court improperly denied discovery into the treatment of Bagram
detainee Vmar Faruq, whose statements the court cited in its decision. Petitioners
sought Faruq's interrogation records, as well as information relating to his capture,
the conditions of his confinement, and any harsh or coercive interrogation methods
used prior to his April 2005 interrogation. JA980 1JB.3. This request was far from
speculative; as discussed above, there was substantial evidence that Faruq was
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mistreated, and the court should have ordered discovery or excluded the
statements. See supra Part lII.E. 29
The court's approach to discovery did not change with the government's
eleventh-hour "rebuttal" case. The day after receiving the government's rebuttal
exhibits, Petitioners submitted focused discovery requests directed to the core of
the government's rebuttal case.

JA3154-3l58; see also JA6837:lG-13.

The

district court denied all these requests, stating that "[d]iscovery is over"
and that the requests were "unnecessary" (JA69l5:5). Given that the
court relied almost entirely on the rebuttal exhibits' supposed "corroboration" of
Exhibit 122 in ruling against Mr. Bensayah, its conclusion that discovery into the
credibility of those exhibits was ''unnecessary'' was an abuse of discretion.

*

*

*

The district court's procedural errors compel vacatur if taken individually;
cumulatively, their effect is even clearer, The court weakened Petitioner's case by
allowing the government to avoid locating and producing exculpatory evidence,
despite the lack of any showing of burden.

The court then strengthened the

government's case by allowing it to conceal its most important evidence-

The information regarding Faruq's mistreatment would have been
discoverable in cases where, for example, the court has ordered production of
"evidence that indicates a statement is unreliable because it is the product of abuse,
torture, and/or mental or physical incapacity." Order at 2, Zuhair.
29
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supposed "corroboration" of

hat Petitioners had sought in discovery-

until the penultimate day of the hearing. The court gave Petitioner virtually no
time to investigate the new evidence, categorically refused discovery into it, and
excluded the Petitioner's responsive proffer out of an arbitrary refusal to consider
"surrebuttal." The court's opinion makes clear that it viewed the government's
rebuttal evidence as dispositive, even though Mr. Bensayah had no meaningful
opportunity to respond to it.
These errors are anything but harmless; they went to the heart of the fairness
of the process and Mr. Bensayah's ability to respond to the evidence against him.
The Court should remand the case with directions to provide sufficient discovery
and to pennit Petitioner to respond to the govenunent's case.

v.

"SUPPORTING" A HOSTILE FORCE DOES NOT CONSTITUTE "ENEMY
COMBATANCY" PERMITTING INDEFINITE MILITARY DETENTION

As explained in Part I above, the district court's conclusion that Petitioner
"supported" Al-Qaeda cannot be sustained.

But even if there were sufficient

evidence to support that detennination, the district court's decision still cannot
stand. "[L]ongstanding law-of-war principles" that govern the interpretation of
Congress's force authorization (Hamdi v. Rumsfeld, 542 U.S. 507, 521 (2004)) do
not treat persons "supporting" a hostile force as "enemy combatants" subject to
indefinite military detention.

To prove that Petitioner was subject to military

detention, the government was required to establish that he was a member of the
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armed forces of a State or that he directly participated in hostilities against the
United States as part of a non-State anned force. The government never claimed
that it could so prove, nor did it. Accordingly, the Court should reverse and direct
issuance of the writ. Should this Court instead remand, it should provide muchneeded guidance, infonned by the laws of war, on the standard for detention-an
issue that has already divided the Judges of the district court.

A.

The District Court Erred In Failing To Apply "Longstanding
Law-Of-War Principles" In Interpreting The AUMF

Petitioner's indefinite detention can be justified, if at all, only if authorized
by Congress in the AUMF. The AUMF authorizes the use of "all necessary and
appropriate force" against "nations, organizations, or persons" who "planned,
authorized, committed, or aided the terrorist attacks that occurred on September
11,2001," and those who "harbored such organizations or persons." AUMF §2(a).
Although the AUMFdoes not expressly mention detention at all, the Supreme
Court inferred from the words "all necessary and appropriate force" the authority
to use military detention in circumstances where it is "so fundamental and accepted
an incident to war" according to "'universal agreement and practice. '" Hamdi, 542
U.S. at 518 (quoting Ex parte Quirin, 317 U.S. 1, 28 (1942)). The Court thus
found authority to detain a "narrow category" of persons (id.) who were '''part of
or supporting forces hostile to the United States or coalition partners' [in
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Afghanistan] and 'engaged in an armed conflict against the United States' there"

(id. at 526 (quoting Resp. Br. 3) (emphasis added)). Hamdi further acknowledged
that the "only purpose" justifying military detention was to prevent "combatants"
from returning to the battlefield and resuming hostile military operations. ld. at
518 (quotation marks omitted). The Court found both the implicit authorization for
detention and the limits on its proper use in "longstanding law-of-war principles."

ld. at 521; see also Bradley & Goldsmith, Congressional Authorization and the
War on Terrorism, 118 Harv. L. Rev. 2047,2108 (2005) ("Since the international
laws of war can infonn the powers that Congress has implicitly granted to the
President in the AUMF, they logically can infonn the boundaries of such
powers.").
The district court, however, did not analyze law-of-war principles at all.
Instead, it adopted a standard advanced in 2004 by DOD, which asserted that a
detainable "enemy combatant" is anyone who
was part of or supporting Taliban or a1 Qaeda forces, or associated
forces that are engaged in hostilities against the United States or its
coalition partners. This includes any person who has committed a
belligerent act or has directly supported hostilities in aid of enemy
armed forces.
JA2767-2768 (emphasis added).
The court did not suggest that DOD's definition had any basis in ''universal
agreement and practice" or "longstanding law-of-war principles."
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U.S. at 518,521 (quotation marks omitted). The district court stated) however, that
Congress "blessed" the indefinite detention of persons who "supported" AI-Qaeda
when it enacted 10 U.S.C. §948a as part of the MCA. JA2767; see also Military
Cormnissions Act of 2006) Pub. L. No. 109-366, 120 Stat. 2600. But Section 948a .
does not address or articulate the rules for military detention; it is a definitional
section that identifies a category of persons (known as "un lalifU I enemy
combatants") who are subject to a criminal trial by military commission.

10

U.S.C. §§948c, 948d; see also id. §948b(a) (purpose of the chapter is to
"establish[] procedures governing the use of military commissions to try alien
unlawful enemy combatants engaged in hostilities against the United States for
violations of the law of war"). The two categories are distinct. See Al-Marri, 534
F.3d at 225 n.8 (Motz, 1., concurring in the judgment) (MCA "addresses only
whether a detained individual is an unlawful enemy combatant subject to military
trial, pursuant to specific statutory procedures"), vacated as moot, 129 S. Ct. 1545
(2009); United States v. Khadr, No. 07-001, at 12 (Ct. Mil. Corom. Review Sept.

24, 2007) (ruling that a CSRT decision that an individual was an "enemy
combatant" under the DOD definition did not satisfy the MCA's jurisdictional
definition of "unlawful enemy combatant"). Indeed, the government never relied
on the MCA--enacted over four years after Mr. Bensayah's detention began-as a
source of authority for detaining Mr. Bensayah.
- 69
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The district court's conclusion that Congress had ratified the DOD definition
is inconsistent with the DTA, which expressly allows challenges to the use of the
DOD detention standard as inconsistent with the "Constitution and laws of the
United States." DTA §1005(e)(2)(C)(ii) (emphasis added); see Parhat, 532 F.3d at
841-842 (observing that Parhat "argues that the government's definition [of enemy
combatant] is 'inconsistent with the Constitution and laws of the United States,'
because it exceeds the authorization that Congress gave the President in the
AUMF"). Congress can hardly have "blessed" DOD's articulation of detention
authority given that it expressly authorized detainee challenges to that authority as
inconsistent with Congress's own "laws."
The district court's error is further demonstrated by the fact that the

government itselfhas abandoned the standard the court adopted. The government
now contends that only persons who have provided "substantial support" for AIQaeda are detainab1e.

Resp. Mem. Regarding Gov't's Detention Authority

Relative to Detainees Held at Guantanamo Bay 3, In re Guantanamo Bay Detainee

Litig., No. 08-mc-00442-TFH (D.D.C. Mar. 13,2009).
Instead of simply accepting DOD's definition of "enemy combatant," the
district court should have consulted law-of-war principles, as Hamdi directed. This
Court could remand this case for the district court to ascertain the proper standard
under those principles and apply it to the facts of the case. It would serve judicial
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economy, however, for this Court to identify the proper detention standard to be
applied on remand. As discussed below, the Judges of the district court have taken
differing approaches to this issue-though with no other Judge accepting as broad
a detention standard as was applied against Mr. Bensayah.

Under the correct

standard discussed below, it is clear that Mr. Bensayah is not detainable.

B.

The AUMF Does Not Authorize Detention Of Mr. Bensayah, Who
Never Directly Participated In Hostilities Against The United
States

Law-of-war authorities make clear that an individual's mere "support" for an
organized armed group does not expose that individual to military force (including
detention) as long as the "support" does not involve personal involvement in
hostilities. After all, in a modern war, the category of people who "support[] the
war effort ... would include everyone." Bradley & Goldsmith, 118 Harv. L. Rev.
at 2115. During armed hostilities, citizens who buy war bonds, celebrities who
entertain troops, and journalists who write editorials expressing gratitude to the
military all "support" the war effort. The district court's defmition could therefore
be used to authorize indefinite military detention even of persons who never took
up arms (or helped anyone else to do so) and hence were never in a field of battle,
however conceived. JA1568 ~6.g.30

30 The District Judges to have considered the government's new position
concluded that the government's detention authority is far narrower than it
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As explained in the expert declaration of Gary D. Solis, fonner Marine
armor officer, judge advocate, and director of the law of war program at West
Point, there is "no customary law of war, no law of war multinational treaty, and
no case law that supports such an expansive view" of the military detention
authority as that adopted by the district court. JA1570

~6.i.

Indeed, when the

. Fourth Circuit addressed this issue en bane. not one of the Judges reached a
conclusion as sweeping as that of the district court here. Rather, each Judge who
addressed the issue explicitly included some requirement of personal participation
in hostilities as part of an organized anned force that was engaged in an armed
conflict against the United States. 31

contended; two held that even the "substantial support" standard was untenable.
See Hamlily v. Obama, 2009 WL 1393113, at *3 (D.D.C. May 19,2009) (Bates, J.)
(''Detention based on substantial or direct support of ... a1 Qaeda or associated
forces, without more, is simply not warranted by domestic law or the law of war.");
Mattan v. Obama, No. 09-745, slip op. 2-3 (D.D.C. May 21, 2009) (Lamberth,
C.J.) (adopting Judge Bates' analysis); Gherebi v. Obama, 2009 WL 1068955, at
*21-22 (D.D.C. Apr. 22,2009) (Walton, 1.) (persons who do not have "some sort
of 'structured' role in the 'hierarchy' of the enemy force" are not detainable, even
if they are "members of the enemy organization in an abstract sense").
Chief Judge Williams defined "enemy combatant" as an individual who
"(1) .,. attempts or engages in belligerent acts against the United States, either
domestically or in aforeign combat zone; (2) on behalf of an enemy force." A/
Marri, 534 F.3d at 285 (Williams, C,J., concurring in part and dissenting in part)
(emphasis added). Judge Wilkinson wrote that an enemy combatant must "( I) be a
member of (2) an organization or nation against whom Congress has declared war
or authorized the use of military force, and (3) knowingly p/an[J or engageD in
conduct that harms or aims to harm persons or property for the purpose of
furthering the military goals of the enemy nation or organization." Id. at 325
-72 
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The laws of war treat two categories of people as lawful targets of military
force, including military detention. The first category, into which Mr. Bensayah
clearly does not fall, consists ofpersons who are members of a State military that
is engaged in hostilities against the United States. Individuals in this category are
presumed to be enemy combatants whether or not they are individually taking up
arms; when captured they are entitled to certain protections as "prisoners of war.,,32
The second category consists of civilians who give up the protections of
noncombatancy by directly participating in hostilities. See, e.g., Department of the
Navy, Commander's Handbook on the Law of Naval Operations 11.3 (1995)
("U.S. Navy Handbook") ("Civilians who take a direct part in hostilities by taking

(Wilkinson, 1., concurring in part and dissenting in part) (emphasis added). And
Judge Traxler countenanced detention of civilians who "associate[d] themselves
'with a1 Qaeda' ... and 'travelled] to the United States with the avowed purpose of
further prosecuting ... war on American soil. '" Id. at 259 (Traxler, 1., concurring ,
in the judgment) (emphases added; citation omitted). Four Judges would have
limited detention to "a person affiliated with an enemy nation, captured on a
battlefield, and engaged in armed conflict against the United States." Id. at 242
(Motz, 1., concurring in the judgment) (citing Hamdi, 542 U.S. at 516-519). The
definition adopted below exceeds even the most inclusive definition of "enemy
combatant" articulated in Al-Marri.
32 JA1567-1568 ~~6.c-d (Solis); Protocol Additional to the Geneva
Conventions of 12 August 1949 and Relating to the Protection of Victims of
International Anned Conflicts, June 8, 1977, art. 43(2), 1125 U.N.T.S. 3, 23
(defining "combatants" as "[m]embers of the armed forces of a Party to a conflict"
other than medical and religious personnel); see also Quirin, 317 U.S. at 37-38
(describing as "enemy belligerents" saboteurs who associate with "the military arm
of the enemy government," operate under the "aid, guidance and direction" of the
enemy State, and "enter this country bent on hostile acts" (emphasis added».
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up arms or otherwise trying to kill, injure, or capture enemy personnel or destroy
enemy property lose their immunity and may be attacked."). Such persons may be
treated as combatants, and accordingly may be lawfully targeted or, if captured,

detained consistent with the laws of war. JA1567

~6.c

(Solis) (citing U.S. Anny

General Orders No. 100, commonly known as the Lieber Code).
Mere "support" for an enemy force, however, does not tum a civilian into a
combatant lawfully subject to military force or detention. Rather, as demonstrated
by Professor Solis s declaration-the only expert testimony on the issue
I

"[a]bsent direct participation in hostilities a civilian is not a combatant, and not a
lawful object of either military armed force or detention as a combatant."
JA1568 ~6.f (emphasis added).

U.S. military publications, treaties, and

authoritative commentary adhere to this well-established rule. See, e.g., U.S. Air
Force Pamphlet 110-31, §5-3(a)(1)(c) (Nov. 19, 1976) (UCivilians enjoy the
protection afforded by law unless and for such time as they take a direct part in the
hostilities."); see also Geneva Convention (III) Relative to the Treatment of
Prisoners of War, Aug. 12, 1949, art. 3(1),6 U.S.T. 3316 (prohibiting attacks on
civilians "taking no active part in the hostilities"); Protocol Additional to the
Geneva Conventions of 12 August 1949 and Relating to the Protection of Victims
of Intemational Armed Conflicts, June 8, 1977, art. 51(2)-(3), 1125 D.N.T.S. 609,
615 (civilian population "shall not be the object of attack" "unless and for such
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time as they take a direct part in hostilities"); 1 Henckaerts & Doswald-Beck,
Customary International Humanitarian Law 20 (2005) (noting that State practice

"establishes this rule as a norm of customary international law applicable in both
international and non-international anned conflicts"); Bradley & Goldsmith, 118
Harv. L. Rev. at 2113-2114 ("The laws of war pennit combatants to target other
combatants, but prohibit them from targeting non-combatants unless the non
combatants take part in hostilities.").
'The "direct participation" standard does not mean that only persons actually
fighting on a battlefield or in the process of committing hostile acts may be
detained as "combatants." As Professor Solis notes, senior AI-Qaeda leaders and
weapons specialists-though themselves not actively fighting-may be considered
to be "continually taking a direct part in hostilities" and treated as enemy
combatants "no matter where located, no matter what [their] activity."
JA1568

~6.g.

Such persons, "by virtue of their ongoing special skills or senior

leadership positions and involvement in or planning of combat operations," can be
treated as "combatants" at any time. Id.
But a civilian is not converted into an "enemy combatant" merely by
"supporting" an armed force in a manner only indirectly related to hostilities. As
both the United States and its close allies have recognized, civilians who indirectly
support enemy forces in ways not directly involving combat operations-by doing
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paperwork for the enemy, providing the enemy force with supplies, or even
making plans to enlist and join the fray at some future time-are not "enemy
combatants."

ld.; Message from the President Transmitting Two Optional

Protocols to the Convention on the Rights of the Child, S. Treaty Doc. No. 106-37
(2000), available at 2000 WL 33366017, at *3 (the United States "understands the

phrase 'direct part in hostilities' to mean immediate and actual action on the
battlefield likely to cause harm to the enemy because there is a direct causal
relationship between the activity engaged in and the harm done to the enemy. The
phrase 'direct participation in hostilities' does not mean indirect participation in
hostilities, such as gathering and transmitting military information, transporting
weapons, munitions and other supplies, or forward deployment."); Public Comm.
Against Torture in lsr. v. Israel, 46 LL.M. 375, 391-392 (Isr. S. Ct. 2007) (stating

that a civilian who "generally supports the hostilities against the army," who "sells
food or medicine to an unlawful combatant," or who "aids the unlawful combatants
by general strategic analysis, and grants them logistical, general support, including

monetary aid" is not directly participating in hostilities (emphasis added));
International Committee of the Red Cross, Commentary on the Additional
Protocols of 8 June 1977 to the Geneva Conventions of 12 August 1949, at 516

(Sandoz et al. eds. 1987) ("Direct participation in hostilities implies a direct causal
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relationship between the activity engaged in and the harm done to the enemy at the
time and the place where the activity takes place.").
Recently, Judge Bates and Chief Judge Lamberth of the district court
emphatically rejected both the overbroad "support" standard adopted in this case
and the government's more recent "substantial support" fonnulation, holding that
"the Court can find no authority in domestic law or the law of war, nor can the
government point to any, to justify the concept of 'support' as a valid ground for
detention." Hamlily v. Obama, 2009 WL 1393113, at *3 (D.D.C. May 19, 2009);
see also Mattan v. Obama, No. 09-745, slip op. 2-3 (D.D.C. May 21, 2009)

(Lamberth, C.l) (adopting Judge Bates' analysis). And Judge Walton separately
expressed general approval of Professor Solis's

conception of "direct

participation," although he ultimately adopted a slightly different formulation. See
Gherebi v. Obama, 2009 WL 1068955, at *23 n.20 (D.D.C. Apr. 22, 2009) (noting

that the standard adopted, "as limited by the Court's interpretation of that standard
... is not so different from the expansive 'direct participation' standard advanced
by [Professor Solisr). Although Judge Walton accepted the term "substantial
support:' he limited it to persons who are within "the military command structure
of an enemy organization." Id. at *23 (emphasis added). Being a mere "member[]
of the enemy organization in an abstract sense" was insufficient by itself; "some
sort of 'structured' role in the 'hierarchy' of the enemy force" was required. Id. at
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*21-22. Without such a structured role in the organization, persons could only be
detained "if they take a direct part in the hostilities." ld. at *22; see alsq Hamlily,
2009 WL 1393113, at

*10

(other than persons who are functionally "part of'

covered organizations, persons are detainable only if they "directly participated in
hostilities,,).33
As with any standard, close cases will arise under the "direct participation"
requirement. But in practical terms, "direct participation" provides far more useful
guidance than a standard based on mere "support"-not only for post hoc
judgments made in courtrooms, but also for battlefield judgments made by military

33 Judges Walton and Bates appeared to believe that a person who receives
and executes orders within Al-Qaeda's command structure could be detainable
even if he did not "directly participate in hostilities." E.g., Hamlily, 2009 WL
1393113, at *6. Law-of-war support for that proposition is, to say the least, "not
clear." 1 Henckaerts & Doswald-Beck 19; see also Chesney & Goldsmith,
Terrorism and the Convergence of Criminal and Military Detention Models, 60
Stan. L. Rev. 1079, 1122 (2008) ("[T]here is disagreement today about whether
such membership [in Al-Qaeda] 'suffices as a detention criterion under current
law[.]").

While recent commentary has advocated legislative expansion of the
category of detainable persons (see Chesney & Goldsmith, 60 Stan. L. Rev. at
1122-1126), there is no "universal agreement and practice," much less a
"longstanding law-of-war principleD" (Hamdi, 542 U.S. at 518, 521 (quotation
marks omitted)), recognizing detention of persons who are neither combatants nor
directly participating in hostilities. Certainly nothing in the AUMF suggests that
Congress meant to expand the established law-of-war definition of a "combatant"
in this way. Ultimately, however, the fate of persons who receive and execute
orders in Al-Qaeda's command structure need not be reached in this case, as Judge
Leon made no finding, and·the government did not contend, that Mr. Bensayah met
that description.
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commanders.

Military personnel in the field must, and regularly do, make

judgments about whether a particular person is a lawful target of military force,
including capture and detention.

See U.S. Navy Handbook 11.3 ("Direct

participation in hostilities must be judged on a case-by-c~sebasis. Combatants in
the field must make an honest detennination as to whether a particular civilian is or
is not subject to deliberate attack base9 on the person's behavior, location and
attire, and other information available at the time."); JA1570

~6.h

(Solis)

(describing how, in Vietnam, U.S. military officers distinguished Viet Cong
combatants from the villagers who were merely supporting them and, therefore,
could not be treated as combatants). The direct participation standard has long
been accepted and applied by the United States and allied nations as the correct
standard-indeed, the only standard-for detennining whether a civilian may be
treated as a "combatant" in an armed conflict.
The government cannot meet this standard with respect to Mr. Bensayah. A
finding that he "planned" or "intended" to facilitate travel does not amount to
direct participation in hostilities. JA1568 ~6.g (Solis) (planning does not deprive a
civilian of protected status because "considerations, plans and travels do not
produce a direct hannful effect on the enemy's combat operations"). And even a
finding that Mr. Bensayah actually "facilitat[ed] the travel of others to join the
fight against the United States in Afghanistan" (JA3267)-had such a finding been
- 79
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made, which it was not-would not demonstrate "a direct causal relationship
between the activity engaged in and the harm done to the enemy" (S. Treaty Doc.
No. 106-37 at *39).
TIlls case is not remotely similar to a case of stopping a suspect before he
boards a plane to execute a terrorist attack (ef JA5545:l9-22), which would
certainly constitute direct participation in a hostile act. This is instead a case of a
civilian who was arrested and detained for seven years on vague suspicions of an
inchoate plan to assist others supposedly planning to travel to an anticipated
combat zone. By blurring the established line between "civilian" and "combatant,"
the district court undermined the protection of civilians that the law of armed
conflict enshrines. Under the district court's ruling, ordinary U.S. citizens who
"support" the U.S. military-.including an eighteen-year-old in Iowa who tells
friends he plans to join the U.S. Army or his parents who "facilitate" his doing so
by driving him to the recruiter in Des Moines-would be lawful targets for enemy
military forces and could lawfully be captured and detained by our enemies for the
duration of the conflict. Neither the AUMF nor the traditional law of war penmts
this expansive definition or its application to Mr. Bensayah.
VI.

INDEFINITE MILITARY DETENTION CANNOT BE UPHELD ON A MERE
PREPONDERANCE OF THE EVIDENCE

Even were the district court's detention standard correct, its judgment still
incorrectly allowed Petitioner's indefinite military detention based on a mere
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preponderance of the evidence. No decision of the Supreme Court or this Court
suggests that an individual may be permanently deprived of his most fundamental
personal liberty based on anything less than clear and convincing evidence. Given
the grave implications of being labeled and treated as an "enemy combatant," a
reasonable-doubt standard would be in order.
The preponderance standard, which only requires that the factfinder "believe
that the existence of a fact is more probable than its nonexistence" (Concrete Pipe
& Prods. a/Cal., Inc. v. Construction Laborers Pension Trust/or S. Cal., 508 U.S.

602,622 (1993) (quotation marks omitted)), is typically reserved for "private suits"
involving "a monetary dispute between private parties" (Addington v. Texas, 441
U.S. 418, 423 (1979)). In such situations, it is "no more serious in general for
there to be an erroneous verdict in the defendant's favor than for there to be an
erroneous verdict in the plaintiffs favor." In re Winship, 397 U.S. 358,371 (1970)
(Harlan, 1., concurring). Accordingly, it is appropriate to allow both parties to
"share the risk of error in roughly equal fashion." Addington, 441 U.S. at 423.
The preponderance standard is inappropriate where the "various interests of
society are pitted against restrictions on the liberty of the individual."

In re

Ballay, 482 F .2d 648, 662 (D.C. Cir. 1973). That plainly describes this case: at
stake for Mr. Bensayah is an "interest of immense importance, both because of the
possibility that he may lose his liberty upon [a determination of enemy combatant
. - 81 
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status] and because of the certainty that he would be stigmatized by the
[determination]." Winship, 397 U.S. at 363 (Harlan, 1., concurring). Mr. Bensayah
stands to be imprisoned "for the duration of hostilities that may last a generation or
more," such that the risk of error is "too significant to ignore." Boumediene, 128
S. Ct. at 2270.
Mr. Bensayah's potential lifelong imprisonment most closely resembles the
position of a criminal defendant subject to a life sentence. Where a person has "at
stake an interest of transcending value" such as "a criminal defendant his liberty,"
"this margin of error is reduced as to him by the process of placing on the other
party the burden of producing a sufficiency of proof in the first instance, and of
persuading the factfinder at the conclusion of the trial of his guilt beyond a
reasonable doubt." Speiser v. Randall, 357 U.S. 513,525-526 (1958). Though the
United States has never charged-and likely will not charge-Mr. Bensayah with a
crime, the reasonable doubt standard of proof is appropriate because Mr. Bensayah
faces "loss of liberty and stigma" that should not be imposed without "standards of
proof designed to exclude as nearly as possible the likelihood of an erroneous
judgment." Addington, 441 U.S. at 423,427.
Moreover, Mr. Bensayah does not enjoy the safeguards that the Supreme
Court has held can justify some deprivations of liberty under a lower standard of
proof. For instance, clear and convincing evidence suffices in civil commitment
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cases because "the layers of professional review and observation" and "the concern
of family and friends generally will provide continuous opportunities for an
erroneous commitment to be corrected.» Addington, 441 U.S. at 428-429. Mr.
Bensayah, by contrast, is imprisoned thousands of miles away from his family and
friends, and he is deprived of contact with anyone other than guards and
interrogators (who do not share his culture or language), some other prisoners, and
visits from counsel every few months. Nor does Mr. Bensayah's case resemble
pretrial detention, which is "limited by the stringent time limitations of the Speedy
Trial Act." United States v. Salerno, 481 U.S. 739, 747 (1987). His detention is
potentially lifelong. The district court should have demanded the highest level of
confidence in the government's factual assertions.
At the very least, the government should have been required to prove its case
by clear and convincing evidence, which the Supreme Court has repeatedly
required when the government seeks to impose a serious deprivation of liberty
outside the criminal context.

See Woodby v. INS, 385 U.S. 276, 286 (1966)

(deportation); Schneiderman v. United States, 320 U.S. 118, 122-123 (1943)
(denaturalization); Kansas v. Hendricks, 521 U.S. 346, 361-362 (1997) (indefinite
civil commitment of sex offender); Foucha v. Louisiana, 504 U.S. 71, 81-83
(1992) (continued commitment of criminal defendant found not guilty by reason of
insanity); Salerno, 481 U.S. at 750 (pretrial detention based on dangerousness).
- 83 
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Mr. Bensayah faces a deprivation of liberty at least as serious as persons in these
categories. Deportees typically remain at liberty in the country to which they are
returned; pretrial detainees may prove their innocence and win release in a fullblown criminal trial; and civilly committed persons may have visits from loved
ones.

Mr. Bensayah's isolation is far more crushing, and his near-complete

restraint, without parallel in the American justice system, should not be allowed on
a mere preponderance of the evidence.

See, e.g., Woodby, 385 U.S. at 285

(refusing to base grievous deprivation of liberty "upon no higher degree of proof
than applies in a negligence case").
CONCLUSION

For the foregoing reasons, the Court should reverse the judgment of the
district court and remand with instructions that Mr. Bensayah's petition for habeas
corpus be granted or, in the alternative, vacate and remand for further proceedings.
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STATUTORY PROVISIONS
Authorization for Use of Military Force, Pub. L.No. 107-40, 115 Stat. 224
(2001)
Sec. 2. AUTHORIZATION FOR USE OF UNITED STATES ARMED
FORCES.
(a) IN GENERAL.-That the President is authorized to use all necessary
and appropriate force against those nations, organizations, or persons he
determines planned, authorized, committed, or aided the terrorist attacks that
occurred on September 11, 2001, or harbored such organizations or persons,
in order to prevent any future acts of international terrorism against the
United States by such nations, organizations or persons.

Detainee Treatment Act of 2005, Pub. L. No. 109-148, 119 Stat. 2680
Sec. 1005(e)(2) REVIEW OF DECISIONS OF COMBATANT STATUS
REVIEW TRIBUNALS OF PROPRIETY OF DETENTION.

*

*

*

(C) SCOPE OF REVIEW.-The jurisdiction of the United States Court of
Appeals for the District of Columbia Circuit on any claims with respect to an
alien under this paragraph shall be limited to the consideration of

*

*

*

(ii) to the extent the Constitution and laws of the United States are
applicable, whether the use of such standards and procedures to make the
determination is consistent with the Constitution and laws of the United
States.

*

*

*
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Military Commissions Act of 2006, Pub. L. No. 109-366, 120 Stat. 2600 .
10 U.S.C. §948a-Definitions.
(I) Unlawful enemy combatant.-(A) The term "unlawful enemy combatant"
means
(i) a person who has engaged in hostilities or who has
purposefully and materially supported hostilities against the
United States or its co-belligerents who is not a lawful enemy
combatant (including a person who is part of the Taliban, al
Qaeda, or associated forces); or
(ii) a person who, before, on, or after the date of the enactment
of the Military Commissions Act of 2006, has been detennined
to be an unlawful enemy combatant by a Combatant Status
Review Tribunal or another competent tribunal established
under the authority of the President or the Secretary of Defense.
(B) Co-belligerent.-In this paragraph, the term "co-belligerent", with
respect to the United States, means any State or armed force joining
and directly engaged with the United States in hostilities or directly
supporting hostilities against a common enemy.

*

*

*

10 U.S.C. §948b-Military commissions generally.
(a) Purpose.-This chapter establishes procedures governing the use of military
commissions to try alien unlawful enemy combatants engaged in hostilities against
the United States for violations of the law of war and other offenses triable by
military commission.

*

*

*

10 U.S.C. §948c-Persons subject to military commissions.
Any alien unlawful enemy combatant is subject to trial by military commission
under this chapter.
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10 U.S.C. §948d-Jurisdiction of military commissions.
(a) Jurisdiction.-A military commission under this chapter shall have jurisdiction
to try any offense made punishable by this chapter or the law of war when
committed by an alien unlawful enemy combatant before, on, or after September
11,2001.
(b) Lawful enemy combatants.-Military commissions under this chapter shall not
have jurisdiction over lawful enemy combatants. Lawful enemy combatants who
violate the law of war are subject to chapter 47 of this title. Courts-martial
established under that chapter shall have jurisdiction to try a lawful enemy
combatant for any offense made punishable under this chapter.

(c) Determination of unlawful enemy combatant status dispositive.-A finding,
whether before t on, or after the date of the enactment of the Military Commissions
Act of 2006, by a Combatant Status Review Tribunal or another competent tribunal
established under the authority of the President or the Secretary of Defense that a
person is an unlawful enemy combatant is dispositive for purposes ofjurisdiction
for trial by military commission under this chapter.
"(d) Punisrnnents.-A military commission under this chapter maYt under such
limitations as the Secretary of Defense may prescribe t adjudge any punishment not
forbidden by this chapter, including the penalty of death when authorized under
this chapter or the law of war.
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FOR THE DISTRICT OF COLUMBIA CIRCUIT

Argued April 4, 2008

Decided June 20,2008
No. 06-1397
HUZAIFA PARHAT,
PETITIONER

v.
ROBERT M..GATES, SECRETARY OF DEFENSE, ET AL.,
RESPONDENTS

On Petition for Review of an Order
of a Combatant Status Review Tribunal

P. Sabin Willett argued the cause for petitioner. With him
on the briefs were Susan Baker Manning, Rheba Rutkowski, Neil
McGaraglum, and JaSOJ1 S. Pinney.
Gregory G. Katsas, Deputy Associate Attorney General,
U.S. Department of Justice, argued the cause for respondents.
On the brief were Jeffrey S. Bucholtz, Acting Assistant Attorney
General, Jonathan F. Cohn, Deputy Assistant Attorney General,
and Douglas N. Letter, Robert M. Loeb, Allgust E. Flentje,
Pamela M. Stahl, Jennifer A. Paisller, and Catherine Y.
Hancock, Attorneys.

Before: SENTELLE,
GRIFFITH, CircrJit Judges.

Chief Judge, and GARLAND and

2
Opinion for the Court filed by Circuit Judge GARLAND.
GARLAND, Circuit Judge: A Combatant Status Review
Tribunal has decided that petitioner Huzaifa Parhat, a detainee
at the United States Naval Base at Guantan'amo Bay, Cuba, is an
"enemy combatant." This is the first case in which this court has
considered the merits of a petition to review such a decision
under the Detainee Treatment Act of2005. The Act grants this
court jurisdiction to "detennine the validity ofany final decision
ofa Combatant Status Review Tribunal that an alien is properly
detained as an enemy combatant" We conclude that the
Tribunal's decision in Parhat's case was not valid.
Parhat is an ethnic Uighur, who fled his home in the
People's Republic of China in opposition to the policies of the
Chinese government. It is undisputed that he is not a member of
al Qaida or the Taliban, and that he has never participated in any
hostile action against the United States or its allies. The
Tribunal's determination that Parhat is an enemy combatant is
based on its finding that he is "affiliated" with a Uighur
independence group, and the further finding that the group was
"associated" with al Qaida and the Taliban. The Tribunal's
findings regarding the Uighur group rest, in key respects, on
statements in classified State and Defense Department
documents that provide no infonnation regarding the sources of
the reporting upon which the statements are based, and
otherwise lack sufficient indicia of the statements' reliability.
Parhat contends, with support of his own, that the Chinese
government is the source of several of the key statements.
Parhat's principal argument on this appeal is that the record
before his Combatant Status Review Tribunal is insufficient to
support the conclusion that he is an enemy combatant, even
under the Defense Department's own definition of that tenn.
We agree. To ~urvive review under the Detainee Treatment Act,
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a Tribunal's detennination of a detainee's status must be based
on evidence that both the Tribunal and the court can assess for
reliability. Because the evidence the government submitted to
Parhat's Tribunal did not permit the Tribunal to make the
necessary assessment, and because the record on review does
not permit this court to do so, we cannot find that the
government's designation of Parhat as an enemy combatant is
supported by a "preponderance of the evidence" and "was
consistent with the standards and procedures" established by the
Secretary of Defense, as required by the Act.
To affirm the Tribunal's determination under such
circumstances would be to place a judicial imprimatur on an act
of essentially unreviewable executive discretion. That is not
what Congress directed us to do when it authorized judicial
review of enemy combatant determinations under the Act.
Accordingly, we direct the government to release Parhat, to
transfer him, or to expeditiously convene a new Combatant
Status Review Tribunal to consider evidence submitted in a
manner consistent with this opinion. As discussed in Part V,
this disposition is without prejudice to Parhat's right to seek
release immediately through a writ of habeas corpus in the
district court, pursuant to the Supreme Court's recent decision
in Boumediene v. Bush, No. 06-1195, slip op. at 65-66 (U.S.
June 12,2008).
We also deny, without prejudice, the government's motion
to protect from public disclosure all nonclassified record
information that it has labeled "law enforcement sensitive," as
well as the names and "identifying information" of all U.S.
government personnel mentioned in the record. Although we do
not doubt that there is information in these categories that
warrants protection, the government has proffered only a generic
explanation of the need for protection, providing no rationale
specific to the information actually at issue in this case.

4

By resting its motion on generic claims, equally applicable
to all of the more than one hundred other detainee cases now
pending in this court, the government effectively "proposes
unilaterally to determine whether infonnation is 'protected. '"
Bismullah v. Gates, 501 F.3d 178, 188 (D.C. Cir. 2007).
Without an explanation geared to the information at issue in this
case, we are left with no way to determine whether that specific
infonnation warrants protection -- other than to accept the
government's own designation. But as we held in Bismullah,
"[ilt is the court, not the Government, that has discretion to seal
a judicial record, which the public ordinarily has the right to
inspect and copy." Jd. (internal citations omitted). We therefore
deny the government's motion and direct it to file a renewed
motion, accompanied by a copy of the record identifying the
specific information it seeks to designate and pleadings
explaining why protecting that specific infonnation is required.
I

Parbat is a Chinese citizen of Uighur heritage. Combatant
Status Review Tribunal (CSRT) Decision Report, encl. 2, at I
(Dec. 6,2004) (App. 14) (CSRT Decision). The Uighurs are
from the far-western Chinese province of Xinjiang, which the
Uighurs call East Turkistan. ld. According to Parhat, he fled
China in May 2001 because of"oppression and torture imposed
on [Ui]gh[u]r people by the Chinese Government." CSRT
Exhibit R7, at 1 (App. 51) (FBI interview report dated May 11,
2002). "This oppression," he said, "included harassment, forced
abortions for more than two children, high taxes, the taking
away of land, and the banishing of educated people to remote
areas." Jd. Parhat arrived at a Uighur camp in Afghanistan in
June 2001. CSRT Decision, encI. 2, at I (App. 14).
On September 11,2001, members ofal Qaida attacked the
World Trade Center and the Pentagon with hijacked commercial
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airplanes, killing almost three thousand people. Seven days
later, Congress authorized the President to "use all necessary
and appropriate force against those nations, organizations, or
persons he detennines planned, authorized, committed, or aided
the terrorist attacks that occurred on September 11, 2001, or
harbored such organizations or persons, in order to prevent any
future acts ofintemational terrorism against the United States by
such nations, organizations or persons." Authorization To Use
Military Force (AUMF), Pub. 1. 107-40, § 2(a), 115 Stat. 224,
224 (2001 )(reprinted at 50 U.S.C. § 1541 note). Pursuantto the
AUMF, the President ordered the United States Armed Forces
to invade Afghanistan, where the Taliban (which then governed
the country) had been supporting and harboring al Qaida.

In mid-October 200 I, U. S. aerial strikes destroyed the camp
where Parhat had been living. Thereafter, according to his
undisputed testimony, Parhat and seventeen other unarmed
Uighurs fled the camp, eventually crossing into Pakistan. Local
villagers took the Uighurs in, gave them food and shelter, and
then -- in approximately December 2001 -- handed them over to
Pakistani officials who turned them over to the U.S. military. In
June 2002, the United States transferred Parhat to the O.S. Naval
Base at Guantanamo Bay, Cuba, where he remains imprisoned.

In 2003, a military officer of the Criminal Investigation
Task Force (CITF), U.S. Department of Defense (DOD), who
was charged with reviewing Parhat's case, "'recommend[ed] the
release ofParhat under a conditional release agreement. ... Pet'r
Br. 6 (quoting CSRT Decision, encl. 2, at 2 (App. 15»).1

'The following paragraph is redacted from the publicly released
copy of this opinion because it contains classified infonnation. That
is the explanation for all of the other redactions as well. Counsel for
both Parhat and the govemment have full access to the unredacted
opinion.

6
On July 7, 2004, in a memorandum to the Secretary of the
Navy, the Deputy Secretary of Defense issued an order
establishing Combatant Status Review Tribunals (CSRTs).
Order Establishing Combatant Status Review Tribunal (July 7,
2004) (DOD Order). Three weeks later, the Secretary of the
Navy, whom the DOD Order had designated·Uto operate and
oversee th[e] [CSRT] process," issued a memorandum that
established the standards and procedures for those Tribunals.
Implementation of Combatant Status Review Tribunal
Procedures at 2 (July 29, 2004) (Navy Memorandum). The
Navy Memorandum describes the Tribunals as "non-adversarial
proceeding[s] to determine whether each detainee" at
Guantanamo "meets the criteria to be designated as an enemy
combatant." lei. at E-l § B. The Order and Memorandum both
define'an "enemy combatant" "as:
an individual who was part ofor supporting Taliban or
al Qaida forces, or associated forces that are engaged
jn hostilities against the United States or its coalition
partners. This includes any person who has committed
a betligerent act or has directly supported hostilities in
aid of enemy anned forces.
ld.; DOD Order at 1.

A CSRT was held for Parhat on December 6, 2004. The
proceedings consisted ofan unclassified session, at which Parhat
was present and answered questions under oath, followed by a
classified session, at which Parhat was not present and in which
the Tribunal considered classified documents not made available
to him. The only evidence regarding the circumstances of
Parhat's background and capture was his own interviews and

[Classified material redacted.]
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testimony. Parhat denied association with al Qaida or the
Taliban, stated that he had gone to Afghanistan solely to join the
resistance against China, and said that he regarded China alone
-- and not the United States -- as his enemy. See CSRT
Decision, encl. 3, at 3-4,6-7 (App. 21-22, 24-25). The Tribunal
did not find to the contrary. See id. enc!. 2, at 1-4 (App. 14-17).
Nonetheless, the Tribunal determined that Parhat was an
enemy combatant. It did so on the theory that he was
"affiliated" with a Uighur independence group known as the
East Turkistan Islamic Movement (ETIM), that ETIM was
"associated" with al Qaida and the Taliban, and that ETIM is
engaged in hostilities against the United States and its coalition
partners. See id. enc!. I, at I (App. 11). The basis for the charge
ofParhat's "affiliation" with ETlM was that the Uighur camp at
which he lived and received tmining on a rifle and pistol was run
by an ETIM leader. See id. encl. 2, at 1 (App. 14); id. encl. 3, at
6 CAppo 24). The Tribunal acknowledged, however, that "no
source document evidence was introduced to indicate ... that
the Detainee had actually joined ETIM, or that he himself had
personally committed any hostile acts against the United States
or its coalition partners." Id. encl. 2, at 3 (App. 16). The
grounds for the charges that ETIM was "associated" with al
Qaida and the Taliban, and "that it is engaged in hostilities
against the United States or its coalition partners, were
statements in classified documents that do not state (or, in most
instances, even describe) the sources or rationales for those
statements. Parhat denied knowing anything about an al Qaida
or Taliban association with Uighur camps. See id. enc!. 3, at 4,
6-7 (App. 22, 24-25).
Notwithstanding its determination that Parhat was an enemy
combatant, the Tribunal stated that "this Detainee does present
an attractive candidate for release." !d. encl. 2, at 2 (App. 15).
It "urge[d] favorable consideration for release . . . and also
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urge[d] that he not be forcibly returned to the People's Republic
of China" because he "will almost certainly be treated harshly
if he is returned to Chinese custody." Id. at 4 (App. 17). The
Defense Department did not release him.

In July 2005, Parhat filed a petition for a writ of habeas
corpus in the United States District Court for the District of
Columbia. The district court concluded that its jurisdiction was
unclear and stayed Parhat's case pending this circuit's resolution
ofappeals by other Guantanamo detainees, including the case of
Boumediene v. Bush. See Kiyemba v. Bush, No. 05-1509, Mem.
Order at 1-2 (D.D.C. Sept. 13,2005).
In December 2005, while Boumediene was pending,
Congress passed the Detainee Treatment Act of 2005 (DTA),
Pub. L. No. 109-148, 119 Stat. 2680 (2005) (reprinted at 10
U.S.C. § 801 note).. The DTA granted this court "exclusive
jurisdiction to determine the validity of any final decision of a
Combatant Status Review Tribunal that an alien is properly
detained as an enemy combatant." DTA § I 005(e)(2)(A). But
it also provided that no court "shall have jurisdiction to ...
consider ... an application for a writ of habeas corpus filed by
or on behalfof an alien detained by the Deparunent of Defense
at Guantanamo Bay, Cuba." ld. § 1005(e)(l) (amending 28
U.S.c. § 2241). In Hamdan v. Rums/eld, the Supreme Court
held, inter alia, that the DTA's bar against habeas claims did not
apply to claims already pending on the date of its enactment.
126 S. Ct. 2749, 2769 (2006). Congress responded in October
2006 with the Military Commissions Act of 2006 (MCA), Pub.
L. No. 109-366, 120 Stat. 2600 (2006) (codified in part at 28
U.S.c. § 2241 & note), which restated the habeas bar, providing
that no court shall have jurisdiction to consider the habeas
application of an alien "detained by the United States who has
been determined by the United States to have been properly
detained as an enemy combatant or is awaiting such
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detennination." MCA § 7(a) (again amending 28 U.S.C. §
2241). The MCA further declared that the habeas bar applies
"to all cases, without exception, pending on or after the date of
the enactment of (the MCA] which relate to any aspect of the
detention ... of an alien detained by the United States since
September II, 2001." !d. § 7(b).

In December 2006, Parhat filed a petition in this court for
reliefunder the DTA, and, in the alternative, for a writ ofhabeas
corpus. While Parhat's petitions were pending, another panel of
the court decided Boumediene v. Blish, 476 F.3d 981 (D.C. CiT.
2007). In that decision, the panel held that the MCA bars
judicial consideration ofdetainees' pending habeas petitions and
that the bar is not an unconstitutional suspension of the writ. Id.
at 994. Judge Rogers dissented, concluding that the detainees
have a constitutional right to habeas and that the DTA is an
inadequate substitute. See id. at 995 (Rogers, J., dissenting).
The Supreme Court granted certiorari, 127 S. Ct. 3078 (2007),
and heard argument on December 5, 2007. On June 12,2008,
the Court reversed the panel, holding that the detainees "have
the constitutional privilege of habeas corpus," that the DTA's
procedures for review of their status "are not an adequate and
effective substitute for habeas corpus," and that the MCA
"operates as an unconstitutional suspension of the writ."
Boumediene v. Bush, No. 06-1195, slip op. at 1-2 (U.S. June 12,
2008).
Meanwhile, the DTA petitions of numerous Guantanamo
detainees proceeded in this circuit. In Bismullah v. Gates,
decided on July 20, 2007, the court addressed a number of
procedural issues common to a group of eight DTA petitioners,
including Parhat. See 501 F.3d 178 (D.C. Cir. 2007). The
central issue was whether the record on review in this court is
limited -- as the government argued -- to the evidence actually
presented to the CSRT, or whether it' includes all of the

10
"Governme!lt Infonnation." Jd. at 180. The latter, as defined in
the Navy Memorandum, consists of all "reasonably available
infonnation in the possession of the U.S. Government bearing
on the issue of whether the detainee meets the criteria to be
designated as an enemy combatant." Navy Memorandum at E-l
§ E(3); see 501 F.3d at 180.
Bismullah held that the record on review in this court is all
of the Government Infonnation. 501 F.3d at 180. On
September 7, 2007, the government sought rehearing and
rehearing en bane. The panel denied rehearing on October 3,
2007, see 503 F.3d 137, and the full court denied rehearing en
bane on February 1,2008, see 514 FJd 1291. The government
then fi led a petition for certiorari in the Supreme Court and
sought a stay from the Bismullah panel pending the Supreme
Court's determination. The panel granted the motion in part and
stayed, pending disposition' by the Supreme Court, the
government's obligation in the eight cases to produce additional
record material beyond that presented to the CSRTs. See
Bislnullah v. Gates, No. 06-1197, Order at 3-4 (D.C. Cir. Feb.
13,2008). The government's petition for certiorari is currently
pending.

On October 29,2007, while its request for en banc review
in Bismul/ah was still under consideration, the government
produced to Parhat's counsel the record (both classified and
unclassified) 'of what was actually presented to Parhat's CSRT.
On November 1, Parhat filed a motion asking this court to
review the CSRT's determination based solely upon that record.
While reserving his right to future review based on all of the
Government Information, to which he is entitled under
Bislnllllah, Parbat contended that the materials before the CSRT
are sufficient to establish as a matter of law that he is not an
enemy combatant. Further delay while the government sought
certiorari regarding his entitlement to a broader record, he
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argued, would be unnecessary and unjust. The government did
not oppose Parhat's request.
On December 14, 2007, we set the case for briefmg, and on
April 4, 2008 we heard argument, solely on the record before the
CSRT. See Parhatv. Gates, No. 06-1397, Order at 2 (D.C. Cir.
Dec. 14, 2007). That is the case that is presently before us.
Also before us is the government's motion to designate as
"protected information" certain unclassified information in the
CSRT record that it has produced to counsel and the court.
II

The DTA grants this court jurisdiction to "detennine the
validity of any final decision of a Combatant Status Review
Tribunal that an alien is properly detained as an enemy
combatant." DTA § I005(e)(2)(A). The scope ofour review is
"limited to the consideration of':
(i) whether the status determination ofthe [CSRT] was
consistent with the standards and procedures specified
by the Secretary ofDefense for [CSRTs] (including the
requirement that the conclusion of the Tribunal be
supported by a preponderance of the evidence and
allowing a rebuttable presumption in favor of the
Government's evidence); and
(ii) to the extent the Constitution and laws of the
United States are applicable, whether the use of such
standards and procedures to make the determination is
consistent with the Constitution and laws ofthe United
States.

Id. § I005(e)(2)(C); see Boumediene, slip op. at 47-49 (noting
the limited nature of the DTA's jurisdictional grant to this
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court). The DOD "standards and procedures" referenced in
DTA § I005(e)(2)(C)(i) and (ii) are set out in the DOD Order
and Navy Memorandum discussed in Part I above. The
Bismullah opinion describes those standards and procedures in
detail. See 50 I F.3d at 181-82; see also Boumediel1e, slip op. at
37 (describing the limited nature of "the procedural pro.tections
afforded to the detainees in the CSRT hearings"). Here, we
describe only those that are relevant to our disposition.
Each CSRT is composed of "three neutral commissioned
officers." Navy Memorandum at E-I § C(1). The Recorder,
also a commissioned officer, is charged with gathering the
"Government Information," which is defined as "reasonably
available information in the possession of the U.S. Government
bearing on the issue of whether the detainee" meets the enemy
combatant criteria. Id. at E-1 § E(3); see id. at E-2 § C( 1). The
Recorder must present to the Tribunal both the "Government
Evidence," defined as "such evidence in the Government
Information as may be sufficient to support the detainee's
classification as an enemy combatant," and any evidence in the
Government Infonnation that is exculpatory, described as
"evidence to suggest that the detainee should ?ot be designated
as an enemy combatant." Jd. at E-l § H(4).
The Recorder must also make the Government Infonnation
available to the detainee's assigned Personal Representative, a
military officer who is "neither a lawyer [nlor an advocate," but
who must explain the CSRT process to the detainee and may
assist the detainee in preparing for it. Jd. at E-l § F(5); id. at E-2
§ C(4); id. at E-3 §§ A, D. The Personal Representative may
view the classified. evidence but may not share it with the
detainee. See id. at E-1 § F(S); id. at E-3 § C(4). The detainee's
discussions with the Personal Representative are neither
privileged nor confidential. Id. at E-3 §§ C(1), D. The detainee
may testify or introduce relevant documentary evidence at the
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hearing, and may present the testimony of any witness who is
"reasonably available and whose testimony is considered by the
Tribunal to be relevant." Id. at E-l § F(6); see Boumedielle, slip
op. at 38 (noting, in connection with this provision, that the
detainee's "ability to rebut the Government's evidence against
him is limited by the circumstances of his confmement and his
lack of counsel at this stage").
The CSRT must "detennine whether the preponderance of
the evidence supports the conclusion that [the] detainee meets
the criteria to be designated as an enemy combatant." Navy
Memorandum at E-I § G( 11). There is a rebuttable presumption
that the Government Evidence is "genuine and accurate." Id.
The Tribunal "may consider hearsay evidence, taking into
account the reliability of such evidence in the circumstances."
Jd. at E-I § G(7).
An important DOD "standard" for our purposes is the
definition of "enemy combatimt." As noted above, the DOD
Order and the Navy Memorandum both define an "enemy
combatant" as:
an individual who was part ofor supporting Tatiban or
al Qaida forces, or associated forces that arc engaged
in hostilities against the United States or its coalition
partners. This includes any person who has committed
a belligerent act or has directly supported hostilities in
aid of enemy arm,ed forces.
DOD Order at 1; Navy Memorandum at E-l § B.
Parhat contends that the record before his CSRT does not
support its finding that he is an enemy combatant, even under
the government's own defmition, and hence that the Tribunal's
determination is not "consistent with the standards and
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procedures specified by the Secretary ofDefense for Combatant
Status Review Tribunals." DTA § I005.(e)(2)(C)(i). In the
alternative, he argues that the government's definition is
"inconsistent with the Conslitution and laws of the United
States," id. § I005(e)(2)(C)(ii), because it exceeds the
authorization that Congress gave the President in the AUMF.
Although he makes a number of arguments in this regard,
Parhat's principal contention is that, by defining "enemy
combatant" as including an individual who was merely "part of
or supporting" forces "associated" with the Taliban or al Qaida,
the government exceeded the AUMF' s authorization to use force
"against those nations, organizations, or persons" that the
President determines "planned, authorized, committed, or aided
the terrorist attacks that occurred on September 11, 200 I," or
that "harbored such organizations or persons." AUMF § 2(a).
The government responds that the evidence before Parhat' s
CSRT does support his designation as an enemy combatant
under the DOD defmition. It further maintains, based on a
theory of organizational equivalence, that this definition is
consistent with the AUMF. In the AUMF, the government
argues, Congress authorized force not only against the Taliban
and al Qaida, but also against any person or entity that is
effectively part of the same organization. See Unclassified Oml
Arg. Tr. 23-24. Moreover, even if the DOD definition is not
authorized by the AUMF, the government maintains that it is
nonetheless within the President's constitutional authority as
Commander in Chief.
While disputing the government's statutory and
constitutional arguments, Parhat emphasizes that we need not
reach them if we determine that the evidence that was before his
CSRT is insufficient to support his status as an enemy
combatant under the government's own definition. Nor does the
government argue that Parhat's status as an enemy combatant
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can be maintained if the evidence does not support the
government's own regulatory definition. To the contrary, the
government recognizes that the DTA authorizes us to determine
"whether the [CSRT's determination] was consistent with the
standards and procedures specified by the Secretary ofDefense...
DTA § lO05(e)(2)(C)(i). Accordingly, because we conclude
below that the evidence that was before the CSRT is insufficient
to categorize Parhat as an enemy combatant under DOD's
definition, we do not reach the other issues disputed by the
parties.

III
In this Part, we describe the evidence relevant to the
CSRT's determination that Parhat is an enemy combatant and
identify deficiencies in that evidence. In Part IV, we explain
why the record evidence is insufficient to support the Tribunal's
detennination under the DTA.
At his CSRT, Parhat repeatedly stated that his only enemy,
and the only enemy of his fellow Uighurs, is the government of
China. He testified that the Uighurs
have never been against the United States and we do
not want to be against the United States.... The reason
we went into Pakistan was because in China there is
torture and too much pressure on the Uighur people..
. . The Uighur people only have the privilege ofhaving
two children. If a female gets pregnant with a third
child, the government will forcibly take the kid through
abortion.
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CSRT Decision, encl. 3, at 3 (App. 21).2 Neither the CSRT nor
this court, of course, has any authority to determine whether
. Parhat truly is an enemy of China. As the CSRT recognized,
"[t]he People's Republic of China is not a coalition partner for
enemy combatant classification purposes." Id. encl. 2, at 3
(App. 16).
Parhat also denied any association with al Qaida or the
Taliban, see id. encl. 3, at 4-7 (App. 22-25), and the CSRT did
not find him to be "an individual who was part of or supporting
Taliban or al Qaida forces," Navy Memorandum at E-l § B.
Nor did it find that he "committed a belligerent act or has
directly supported hostilities in aid ofenemy armed forces." Id.
To the contrary, it expressly found that he did not engage in
hostilities against the United States or the Northern Alliance (an
Afghani coalition partner of the United States), CSRTDecision,
encl. 2, at 2 (App. 15), and declared that there was "no source
document evidence . . . that the Detainee . . . himself had
personally committed any hostile acts against the United States
or its coalition partners," id. at 3 (App. 16).
The Tribunal nonetheless determined that Parhat was an
enemy combatant. It did so on the basis of the following
fmding: that Parhat "is affiliated with forces associated with al
Qaida and the Taliban (i.e., 'the East Turkistan Islamic
Movement,') that are engaged in hostilities against the United
States and its coalition partners." Id. enc!. 1, at 1 (App. 11).
The parties agree that, for a detainee who is not a member
of al Qaida or the Taliban, DOD's definition establishes three
elements that the government must prove by a preponderance of
the evidence to designate an individual as an enemy combatant:

1

[Classified material redacted.]

17

(1) the petitioner was part of or supporting "forces"; (2) those
forces were associated with al Qaida or the Taliban; and (3)
those forces are engaged in hostilities against the United States
or its coalition partners. In Parhat's case, this means that the
government must show that: (1) Parhat was part of or
supporting ETIM; (2) ETlM was associated with al Qaida or the
TaHban; and (3) ETlM is engaged in hostilities against the
United States or its coalition partners. Accord Pet'r Br. 21-22;
Resp't Br. 10-11,18-19; Pet'r Reply Br. ]4-15; Unclassified
Oral Arg. Tr. 21.
A

The first element of the DOD definition of enemy
combatant requires proof that Parhat was "part ofor supporting"
ETIM. Neither Parhat nor any other detainee stated that Parhat
was a member of ETIM. And as the CSRT noted, "no source
document evidence was introduced 10 indicate . . . that the
Detainee had actually joined ETIM." CSRT Decision, encl. 2,
at 3 (App. 16).
To support the contention that Parhat was "part of or
supporting" ETIM, the government relies on evidence that
comes almost entirely from Parhat's own statements and those
of other Uighur detainees. Parhat stated that, when he decided
to leave China, he headed for a Uighur camp, widely known in
Xinjiang province, that was located in the Tora Bora mountains
of Afghanistan. See CSRT Exhibit R7, at 1-2 (App. 51-52) (FBI
interview report dated May 11,2002). At the camp, he received
training on a Kalashnikov rifle and a pistol, which "consisted of
weapon disassembly and cleaning," Pet'r Br. 18 n.22 (quoting
CSRT Exhibit R3, at 2 (App. 37»3; performed guard duty, see

3[Classified material redacted.]
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CSRT Exhibit R7, at 2 (App. 52); and helped to build a house,
see CSRT Decision, encl. 3, at 6 (App. 24). He sought the
training, he said, only to fight the Chinese government. [d. encl.
1, at 2 (App. 12);;d. end 3, at 3-4 (App. 21-22).
Parhat testified that a man named Hassan Maksum, whom
the government has identified as a leader ofETIM, was a leader
at the camp. See id. encl. 3, at 6 (App. 24). Parhat maintains
that the fact that Maksum was a leader ofthe camp is not enough
to make it an "ETIM camp," and that the kind of activities in
which Parhat participated at the camp are not enough to
establish that he was "part of or supporting" ETIM. The
government argues to the contrary. We need not decide those
questions. As we discuss below, the evidence on the second and
third elements ofDOD's definition ofenemy combatant, unlike
the evidence on the first, does not disclose from whence it came.
It is therefore insufficient to support the Tribunal's
detennination because it does not permit the Tribunal or this
court to assess its reliability.

B
The second element of DOD's definition requires proofthat
ETIM was "associated" with al Qaida or the Taliban. The Navy
Memorandum does not define "associated." Parhat contends
that the teno is inconsistent with the AUMF, which authorizes
the President to use force only against "those nations,
organizations, or persons he detennines planned, authorized,
committed, or aided the terrorist attacks that occurred on
September 11, 2001, or harbored such organizations or persons."
AUMF § 2(a) (emphasis added). And he stresses that there is no
allegation that ETIM itself had anything to do with the
September 11 attacks or that it harbored any organization that
did.
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The government maintains that an entity that, subsequent to
September] ], becomes so closely associated with al Qaida or
the Taliban that it is effectively "part of the same organization,"
Unclassified Oral Arg Tr. 23, is covered by the AUMF because
it thereby becomes the same "organization[]" that perpetrated
the September 11 attacks, AUMF § 2(a). This argument
suggests that, even under the government's own definition, the
evidence must establish a connection between ETIM and al
Qaida or the Taliban that is considerably closer. than the
relationship suggested by the usual meaning of the word
"associated.'''' We need not decide the precise meaning of the
term, S however, as there is a more fundamental problem with the
evidence employed by the government to prove this element.
That problem is discussed below and in Part IV.
The principal evidence supporting this element comes from
four U.S. government intelligence documents, one from the
Department Of State and three from components of the
Department of Defense. The following paragraphs describe the
four documents. Because the documents are almost entirely

·See Unclassified Oral Arg. Tr. 24 ("Judge Sentelle: So you are
dependent on the proposition that ETIM is properly defined as being
part of al Qaida, not that it aided or abetted, or aided or harbored al
Qaida, but that it's part of [?] Mr. Katsas: Correct. ... in order to fit
them in the AUMF.").
SWe have recognized in a related context that two organizations
with different names may nonetheless be the same organization,
simply operating under aliases. See National Council a/Resistance 0/
frail v. Department a/State, 25 I'F.3d 192, 199-200 (D.C. Cir. 2001)
(affirming the authority of the Secretary of State to designate the
NCRI as a foreign terrorist organization where the Secretary found
"that the PMOI is a foreign organization engaging in terrorist activities
... and that the NCRl and the PMOJ are one and the same").
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classified, our description is redacted from the public version of
this opinion.
(Classified material redacted.]
Finally, the government relies on the interview report of a
single Uighur detainee, Akhdar Basit, which states that Basit
told the interviewer that a leader at the camp told him that the
camp "had been provided to the Uigh[u]rs by the Taliban in
order that the Uigh[uJrs could train to fight the Chinese
oppression." See CSRT Exhibit R4, at 2 (App. 40) (FBI
interview report dated December 9, 2002). Parhat's own
statement was that the camp was given to the Uighurs by the
"Afghani Government." CSRT Exhibit R6, at 1-2 (App. 49-50)
(FBI interview report dated July 19, 2003).6 Of course, the
Taliban was the "Afghani Government" in 2001, and not all
entities provided with housing by that government -- which no
. doubt ranged from orphanages to terrorist organizations like al
Qaida -- were "associated" with the Taliban in a sense that
would make them enemy combatants.
In any event, the government's reliance onBasit's interview
report is problematic because the CSRT was not provided with
exculpatory evidence on the same point. Although the report
states that Basit said he had been told that the camp was
provided to the Uighurs by the Taliban,1 Parhat's appellate

6Parhat also testified that he did not "believe Osama bin Laden or
the Taliban were financially providing for the camp," CSRT Decision,
enc\. 3, at 2 (App. 20), that he saw "only Uighur people" at the camp,
id. at 6 (App. 24), and that "[t]he people in Turkistan will not associate
with al Qaida," id. at 7 (App. 25).
1We not~ that Basit testified at his own CSRT that he had "no
idea" who provided the camp. That testimony is available on DOD's
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counsel has called our attention to evidence from another
Uighur's CSRT to the effect that the Uighur camp was actually
in existence prior to the Taliban takeover of Afghanistan. See
Pet'r Br. 4; Affidavit of Susan Baker Manning (App. 192-93)
(quoting a Tribunal member's statement in the November 30,
2004 CSRT of detainee Abdul Semet, that [classified material
redacted]). This evidence was not presented to Parhat's CSRT.
As noted in Part II, the Navy Memorandum requires the
CSRT Recorder to present to the Tribunal any "evidence to
suggest that the detainee should not be designated as an enemy
combatant." Navy Memorandum atE-l § H(4). This obligation
certainly includes testimony given by other detainees in the
course of other CSRT proceedings prior to the commencement
of the detainee's own. S~e id. at E-2 §§ B(1), C(1);
Bownedielle, slip op. at 60-61 (noting that, under the DTA, the
detainee has "no opportunity to present evidence discovered
crfter the CSRT proceedings concluded" (emphasis added». If,
in order to support the proposition that ETIM is associated with
the Taliban (a necessary element of the govenunent's definition
of "enemy combatant"), the government is going to rely on the
statement in Basit's interview report that the camp he stayed in
was provided by the Tali ban, then it must also give the Tribunal

website, see www.dod.miUpubsifoi/detaineeslcsrt/Set_16_1363
1446.pdf (last accessed June 9, 2008), but it was not presented to
Parhat's CSRT. Because the website does not disclose whether
Basil's testimony pre- or post-dated Parhat's CSRT, it is unclear
whether we may consider it on this review. See BOllmediene, slip op.
at 60-61 (holding that "the DTA review proceeding falls short ofbeing
a constitutionally adequate substitute" for habeas because the detainee
has "no opportunity to present evidence discovered after the CSRT
proceedings concluded").
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an opportunity to consider contrary evidence.s Because the
Tribunal was not afforded that opportunity, we cannot conclude
that reliance on the interview report "was consistent with the
standards and procedures specified by the Secretary ofDefense."
DTA § l005(e)(2)(C)(i).9 We express no opinion as to whether
the Recorder's failure to present exculpatory evidence to the
CSRT serves as an independent ground for invalidating the
Tribunal's entire determination.
C

Proving the third element of DOD's definition of enemy
combatant requires evidence that ETIM engaged in hostilities
against the United States or its coalition partners. As with the

8We also note that the government ultimately determined that
Bash was not an enemy combatant and released him from
Guantanamo, notwithstanding that -- like Parhat -- he acknowledged
that he took weapons training at the camp. See Notice by United
States ofTransfer of Petitioners, Marnetv. Bush, No. 05-1886 (D.D.C.
May 5, 2006) (advising the district court that the govenunent had
released from Guantanamo and transferred to Albania for release
certain Uighur detainees, including Basit, who were "no longer
classified as enemy combatants"),
9The government contends that examination of statements from
other detainees' CSRTs is contrary to the holding in Bisrnll//ah that the
DTA "does not authorize this court to determine whether a status
detennination is arbitrary and capricious because ... it is inconsistent
with the status determination of another detainee who was detained
under similar circumstances." 501 F.3d at 186. We have not,
however, examined those statements to determine whether the
different CSRTs acted inconsistently, but rather to determine whether
the government honored its obligation to present Parhat's CSRT with
exculpatory evidence -- as required by the "procedures specified by
the Secretary of Defense." DTA § I005(e)(2)(C)(i).
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second element, the principal evidence supporting this element
comes from the four government intelligence documents
described above. Because the documents are classified, much
of the following discussion is redacted from the public version
of this opinion. As we have previously noted, there is no
allegation or evidence that Parhat personally engaged in any
such hostilities. See CSRT Decision, encl. 2, at 2-3 (App. 15
16); [classified material redacted].
[Classified material redacted.]
In its brief, the government seeks further support in two
unclassified lists that designate ETIM as a terrorist organization,
one established by the Department of State and the other by a
United" Nations Security Council committee. Neither list
discloses the grounds upon which the designation was made. 1o
In any event, because neither list was submitted to Parhat's
CSRT, neither can be relied upon to support its determination
here.

IV
As Part III indicates, the principal evidence against Parhat
regarding the second and third elements of DOD's definition of
enemy combatant consists Qf four govenunent intelligence
documents. The documents make assertions -- often in haec
verba -- about activities undertaken by ETIM, and about that
organization's relationship to al Qaida and the Taliban. The
documents repeatedly describe those activities and relationships
as having "reportedly" occurred, as being "said to" or "reported
to" have happened, and as things that "may" be true or are
"suspected of' having taken place. But in virtually every

IO[Classified material redacted.]
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instance, the documents do not say who "reported" or "said" or
"suspected" those things. II Nor do they provide any of the
underlying reporting upon which the documents' bottom-line
assertions are founded, nor any assessment of the reliability of
that reporting. Because of those omissions, the Tribunal could
not and this court cannot assess the reliability of the assertions
in the documents. And because of this deficiency, those bare
assertions cannot sustain the. detennination that Parhat is an
enemy combatant. 12
The CSRT's obligation to assess the reliability ofevidence
is expressly stated in the Navy Memorandum's provision on
"Admissibility of Evidence." This provision states that the
Tribunal may consider hearsay evidence -- which the
intelligence reports plainly are -- but in so doing it must "tak[e]
into account the reliability of such evidence in the
circumstances," Navy Memorandum at £-1 § G(7). That
obligation, and the concomitant requirement that reliability be
assessable, are also inherent in the Memorandum's direction -

liThe only exception is the reference in three of the documents,
which is repeated in almost identical language in each, to a statement
by an unnamed Uighur detainee at Guantanamo: [Classified material
redacted.] The government did not provide the CSRT (or the court)
with the interview report of that detainee, notwithstanding that it did
provide the report of another detainee upon which it relied for a
different point. See CSRT Exhibit R4 (App. 46) (FBI interview report
of Akhdar Qasem Basit). Thus, the CSRT had no opportunity to
assess how the unnamed detainee obtained this information, or to see
how the government interviewer assessed the detainee's reliability,
[classified material redacted], or otherwise to do so on its own.
12As we noted in Part III, several statements in the intelligence
documents also appear to be inconsistent with the government's theory
that ETIM and al Qaida or the Taliban are the same "organization" for
purposes of the AUMF.
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adopted by Cengress in the DrA -- that the CSRT must decide
whether "a preponderance of the evidence" supports the
detennination that the detainee is an enemy combatant. Id. at E
1 § G(J 1); see DTA § 1005(e)(2)(C)(i). As the Supreme Court
explained in ConC1'ete Pipe, in the course of discussing the
nature of "the burden of showing something by a
'preponderance ofthe evidence"': "Before any such burden can
be satisfied in the first instance, the factfinder must evaluate the
raw evidence, finding it to be sufficiently reliable and
sufficiently probative to demonstrate the truth of the asserted
proposition with the requisite degree of certainty." Concrete
Pipe & Prods., Inc. v. COl1stnlctiol1 Laborers Pensio71 Trust, 508
U.S. 602, 622 (1993).13 Both the obligation and the requirement
likewise flow from the Memorandum's establishment of a
"rebuttable presumption that the Government Evidence is
'genuine and accurate.''' Navy Memorandum at E-I § G(ll)
(emphasis added). Ifa Tribunal cannot assess the reliability of
the government's evidence, then the "rebuttable" presumption
becomes effectively irrebuttable. Cf Bismu//ah, 50 I F.3d at 186
(noting that a rebuttable presumption of regularity "would be
irrebuttable, in effect, if neither petitioners' counsel nor the
court could ever look behind the presumption to the actual
facts").
This court, in tum, has two responsibilities with respect to
the reliability of the evidence presented to the CSRT. First, in
order to judge "whether the [CSRT's determination] was
consistent with the standards and procedures specified by the
Secretary of Defense for Combatant Status Review Tribunals,"
USee SingJelary v. Reilly, 452 F.3d 868, 873 (D.C. Cir. 2006)
(holding that hearsay presented at a parole board hearing "was not
demonstrated to be reliable and that the Board's decision to revoke
[the appellant's] parole was therefore totally lacking in evidentiary
support" (internal quotation marks and citation omitted».
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DTA § 1OOS(e)(2)(C)(i), we must assure ourselves that the
CSRT had the opportunity to -- and did -- evaluate the reliability
of the evidence it considered. Second, in order to ensure, as the
DTA requires, that "the conclusion of the Tribunal [is]
supported by a preponderance of the evidence," allowing only
a "rebuttable" presumption in favor of the Government's
evidence, id., we must be able to assess the reliability of that
evidence ourselves.
Insistence that the Tribunal and court have an opportunity
to assess the reliability of the record evidence is not simply a
theoretical exercise. Parhat contends that the ultimate source of
key assertions in the four intelligence documents is the
government of the People's Republic of China, and he offers
substantial support for that contention. I. Parhat further
maintains that Chinese reporting on the subject of the Uighurs
cannot be regarded as objective, and offers substantial support
for that proposition as well. 15
The CSRT's own written decision makes clear both its
inability to assess the reliability of most of the evidence
presented to it and the importance of its being able to do so.
Although the cover sheet of the Tribunal's decision reaches the
bottom-line conclusion that Parhat "is properly designated as an
enemy combatant" because he "is affiliated with forces
associated with al Qaida and the Taliban (i.e., the 'East
Turkistan Islamic Movement,') which are engaged in hostilities
against the United States or its coalition partners," CSRT
Decision, Cover Sheet (App. 10), the underlying decision is
considerably more quaiified. It states: "The Tribunal found the
Detainee to be an enemy combatant because of his apparent

I4

[Classified material redacted.]

IS[Classified material redacted.]

27
ETIM affiliation ... [classified material redacted], but despite
the fact that the ETIM is said to be making plans for future
terrorist activities against U.S. interests, no source document
evidence was introduced to indicate how this group has actually
done so ...." /d. encl. 2, at 3 (App. 16) (emphases added). It
further states that the "Detainee is considered to be an enemy
combatant because he is said to be affiliated with the ETIM,"
and that "[t]he camp at which he trained was an ETIM camp
apparently funded in part by Usama bin Laden and the Taliban."
Id. at 1 (App. 14) (emphases added); see also id. at 2 (App. 15)
(referring again to Parhat's "alleged ETIM affiliation"
(emphasis added».
Moreover, in the two instances in which the CSRT did have
exogenous information with which to assess the reliability of
statements made in the intelligence documents, it found
sufficient discrepancies to question one statement and to "doubt
the veracity" of the other. Id. at 2-3 (App. 15_16).16 The
Tribunal plainly fulfilled its obligation to evaluate the reliability
of those two statements. In doing so, it performed the kind of
assessment that CSRT must make in order to detennine
whether a detainee has been properly classified as an enemy
combatant. And yet, that is precisely the kind ofassessment that
the Tribunal could not make with respect to the bulk of the
evidence before it.

a

The government does not dispute that DOD's standards and
procedures require that the CSRT be able to assess the reliability
of the record evidence. See Unclassified Oral Arg. Tr. 39. It
argues, however, that the Tribunal was able to do so here -- for
two reasons.

'6The two instances, which we discuss in this footnote, involve
classified infonnation. [Classified material redacted.]
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First, the goverriment suggests that several ofthe assertions
in the intelligence documents are reliable because they are made
in at least three different documents. We are not persuaded.
Lewis Carroll notwithstanding, the fact that the government has
"said it thrice" does not make an allegation true. See LEWIS
CARROLL, THE HUNTING OF THE SNARK 3 (1876) ("I have said
it thrice: What I tell you three times is true."). In fact, we have
no basis for concluding that there are independent sources for
the documents' thrice-made assertions. To the contrary, as
noted in Part III, many of those assertions are made in identical
language, suggesting that later documents may merely be citing
earlier ones, and hence that all may ultimately ,derive from a
single source. And as we have also noted, Parhat has made a
credible argument that -- ~t least for some ofthe assertions -- the
common source is the Chinese government, which may be less
than objective with respect to the Uighurs. Other assertions in
the documents may ultimately rely on interview reports (not
provided to the Tribunal) of Uighur detainees, who may have
had no first-hand knowledge and whose speculations may have
been transfonned into certainties in the course ofbeing repeated
by report writers.
Second, the government insists that the statements made in
the documents are reliable because the State and Defense
Departments would not have put them in intelligence documents
were that not the case. This comes perilously close to
suggesting that whatever the government says must be treated as
true, thus rendering superfluous both the role of the Tribunal and
the role that Congress assigned to this court. We do not in fact
know that the departments regard the statements in those
documents as reliable; the repeated insertion of qualifiers
indicating that events are "reported" or "said" or "suspected" to
have occurred suggests at least some skeptici~m. Nor do we
know whether the departments rely on those documents for
decisionmaking purposes in the fonn in which they were
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presented to the Tribunal, or whether they supplement them with
backup documentation and reliability assessments before using
them to take actions of consequence.
To be clear, we do not suggest that hearsay evidence is
never reliable -- only that it must be presented in a form, or with
sufficient additional information, that permits the Tribunal and
court to assess its reliability. Nor do we suggest that the
government must always submit the underlying basis for its
factual assertions in order to make such an assessment possible.
In many cases, such submissions will be advisable and
reasonably available: the detainees' counsel are cleared for
classified information, and, where its source is highly sensitive,
Bismllllah held that it can be shown to the court (and CSRT)
alone. See 501 F.3d at 180 ("[T]he Government may withhold
from counsel, but not from the court, certain highly sensitive
information."). But there may well be other forms in which the
government can submit information that will permit an
appropriate assessment of the information's reliability while
protecting the anonymity of a highly sensitive source. Courts
have frequently relied on such methods in the Fourth
Amendment context, 17 and have permitted the use ofappropriate
nonclassified substitutions under the Classified Information

17et RlIgendorj v. United States, 376 U.S. 528, 533 (1964)
(holding that a search warrant affidavit that withholds the name of an
informant is not deficient "so long as there [is] a substantial basis for
crediting the hearsay" based on other infonnation (internal quotation
marks and citation omitted)); United Slales v. Laws, 808 F.2d 92,95
(D.C. Cir. 1986) (affirming the sufficiency of a warrant based on a
confidential infonnant's tip where there was "substantial reason to
believe that ... the hearsay is reliable").

-------------_.. ------ --

----------
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Procedures Act (CIPA).18 Indeed, the Navy Memorandum
expressly directs agencies with "reasonably available
information ... bearing on the issue of whether the detainee
meets the criteria to be designated as an enemy combatant"
either to provide the infonnation to the TribWlal or to provide
"an acceptable substitute," which "may include an unclassified
or, if not possible, a lesser classified, summary of the
infonnation." Navy Memorandum at E-l § E(3).
In this opinion, we neither prescribe nor proscribe possible
ways in which the government may demonstrate the reliability
of its evidence. We merely reject the government's contention
that it can prevail by submitting documents that read as if they
were indictments or civil complaints, and .that simply assert as
facts the elements required to prove that a detainee falls within
the definition of enemy combatant. To do otherwise would
require the courts to rubber-stamp the government's charges, in
contravention of our understanding that Congress intended the
court "to engage in meaningful review of the record."
Bismullah, 503 F.3d at 180 (emphasis added); see BownedieJle,
slip op. at 49 (stating that the "DTA should be interpreted to
accord some latitude to the Court of Appeals to fashion
procedures necessary to make its review function a meaningful
one").

v
Having concluded that the evidence before the CSRT was
insufficient to sustain its determination that Parhat is an enemy
combatant, we are left with the question ofremedy. Parhatavers
that, while remand for a new CSRT may be appropriate in the

18See ClPA, 18 U.S.C. App.]]I, § 4; United States v. Rezaq, 134
F.3d 1121, 1142-43 (D.C. Cir. 1998).

31
'"usual" case in which the flaws a court identifies in the record
evidence are capable of correction, see Unclassified Oral Arg.
Tr. 12, his case is different because the CSRT's errors "cannot
be cured," Pet'r Hr. 24. Remand here would serve no purpose,
he maintains, because the record on review is "the best record
the Government's ever going to have in this case," and the
government has no more reliable evidence to produce.
Unclassified Oral Arg. Tr. 12. He thus urges the court to order
that he be released or transferred to a country "other than China
or any of its satellites." Pet'r Sr, 27 n.31; see Unclassified Oral
Arg. Tr. 18.
Although we are cognizant of the time that Parhat has
already spent in detention, the proced~l posture of this case
counsels against our directing immediate release or transfer and
in favor of giving the government the option of holding another
CSRT. At Parhat's behest, we have limited our review to the
evidence presented to his CSRT, without awaiting the
production of all of the "Government Information" as required
by Bismullah. We therefore cannot know whether the
government has additional evidence that would cure the
reliability issues we have identified.
This is not to suggest, however, that we will countenance
the "endless 'do-overs'" that Parhat fears. Pet'r Hr. 27. Even
the government concedes that the case for release will be
"substantially stronger" if it falls short after a second CSRT.
Unclassified Oral Arg. Tr. 46. And while the OrA does not
expressly grant the court release authority, there is a strong
argument (which the Supreme Court left unresolved in
Boumediene, see slip op. at 59, 63, and which we need not
resolve today) that it is implicit in our authority to determine
whether the government has sustained its burden ofproving that
a detainee is an enemy combatant. Were that not the case, the
DTA would consign the court to issuing an endless series of
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effectively advisory opinions on the quality of the govenunent's
evidence, a task we doubt Congress had in mind for the Judicial
Branch.
We also note that DTA review is not Parhat's only, or his
best, path to release. Boumedielle made it quite clear that, at
least for a detainee like Parhat who has been imprisoned for a
lengthy period and has already had a CSRT, a habeas corpus
proceeding in the district court is also available.
See
Boumediene, slip op. at 65-66. He may pursue such a
proceeding immediately, without waiting to learn whether the
government will convene another CSRT. See id. at 66 ("The
detainees in these cases are entitled to a prompt habeas corpus
hearing."); id. (holding that "both th~ DTA and the CSRT
process remain intact" and that "the petitioners in these cases
need not exhaust the [OTA] review procedures in the Court of
Appeals before proceeding with their habeas actions in the
District Court"). The habeas proceeding will have procedures
that are more protective of Parhat's rights than those available
under the DTA. See id at 49 (holding that the OrA's review
procedures are not "as extensive or as protective of the rights of
the detainees as they would be in a § 2241 proceeding"). In that
proceeding, he will be able to make use ofthedetenninations we
have made today regarding the decision of his CSRT, and he
will be able to mise issues that we did not reach. Most
important, in that proceeding there is no question but that the
court will have the power to order him released. ld. at 58
(holding that the habeas court has "authority to . . . issue
appropriate orders for relief, including, if necessary, an order
directing the prisoner's release"); see also id. at 50.
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Accordingly, we direct the government to release Parhat, to
transfer him,19 or to expeditiously convene a new CSRT to
consider evidence submitted in a manner consistent with this
opinion. If the government chooses the latter course, it must -
to obviate the need for another remand -- present to that
Tribunal the best record of Parhat's status as an enemy
combatant that it is prepared to make.

VI
Finally, we address the government's motion to designate
as "protected information," and thus to bar from public
disclosure, two categories of unclassified information in the
record on review.
In Bistnullall, the government "propose[d] unilaterally to
detennine whether [unclassified] information is 'protected,'
meaning that petitioners' counsel must keep it confidential and
file under seal any document containing such information." 50 I
F.3d at 188. "For example, the government would designate as
'protected' information 'reasonably expected to increase the
threat of injury or harm to any person' and information already
designated by the Government to be ' For Official Use Only' or
'Law Enforcement Sensitive.'" ld. The court rejected this
proposal, holding that, "insofar as a party seeks to file with the
court nonclassified information the Government believes should
be 'protected,' the Government must give the court a basis for
withholding it from public view." ld.

I~he government is under district court order to give 30 days'
notice of intent to remove Parhat from Guantanamo. See Kiyemba v.
Bush, No. 05-1509, Mem. Order at 2·3 (D.D.C. Sept. 13,2005).
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In order to establish procedures for the handling of
protected information, the Bismullah court adopted a protective
order applicable to a group of eight DTA cases that included
Parhat's. The order states: "The Government may apply to the
court to deem any information 'protected,' and if filed in this
court to be maintained under seal. Such infonnation must be
maintained under seal unless and until the court determines the
information should not be designated as 'protected.'"
Bismullah, No. 06-1197, Protective Order § 7.A (as amended
Oct. 23, 2007). The order defines "protected information" as:
"any . . . information deemed by the court, either upon
application by the Government or sua sponte, to require special
precautions in storage, handling, and control, in order to protect
the security ofUnited States Government personnel or facilities,.
or other significant government interests." ld. § 3.F.
Information deemed protected under the order can be viewed by
opposing counsel but not by the public. ld. § 7.B. Classified
material is treated under separate provisions of the order. See.
e.g., id. § 5.
After the court issued the decision in Bismullah, the
government filed the motion that is presently before us. It seeks
to designate as "protected" the following two categories of
unclassified information: (I) "any names andlor identifying
information of United States Government personnel," and (2)
"any sensitive law enforcement information." Resp't Mot. to
Designate at 2 (Oct. 1,2007). The government's rationale for
protection is brief. In support ofprotecting the former category,
the motion states: "It is appropriate to protect from public
disclosure unclassified information identifying Government
personnel because ... [t]he risks to the safety of those personnel
[, particularly those who often deploy to locations abroad,]
would be heightened if their involvement in the detention of
enemy combatants at Guantanamo were made public." ld. In
support of protecting the latter category, the motion states: "It
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is . . . appropriate to protect Law Enforcement Sensitive
material" because public disclosure "could harm the
Government's ongoing law enforcement activities related to the
global war against al Qaeda and its supporters." Id. at 3.
The government filed the instant motion in identical form
in over one hundred other pending DTA cases. At the time it
filed the motion, the govermnent had not yet provided Parhat's
counsel -- or counsel for any of the other petitioners -- with the
record on review. 20 A fortiori, it had not yet submitted the
designations of the infonnation it regarded as falling into the
protected categories. Granting the motion under those
circumstances, without knowing which material the government
would ultimately designate, would be indistinguishable from
permitting the government "unilaterally to determine whether
infonnation is 'protected.'" Bismulfah, 501 F.3d at 188.
Bismullah plainly bars that result.
The designation problem has not yet been completely
resolved, even in Parhat's case. Although the government has
now provided the court and Parhat's counsel with his CSRT
record, its method of designating material as protected is less
than clear. Some pages have been marked with the inscription
"LES" for "Law Enforcement Sensitive," without indicating
whether the designation is intended to apply to all material on
the page. Some pages contain blacked-out lines that appear to
be intended as redactions, although the underlying words are
still legible. (We understand from bral argument that some of
what appear as black-outs were intended as highlights.) And
some lines are completely blacked out, making review by the

200fhe government has not yet provided the full record on review
as defined in Bismullah in any DTA case, and it has not provided the
full CSRT record in many cases.
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court impossible and acceptance of the government's unilateral
detennination the only ground upon which the material could be
protected.
But correction of the government's marking protocol will
not cure the underlying flaw in the government's motion. As set
forth above, the motion relies solely on spare, generic assertions
of the need to protect information in the two categories it
identifies. The government does not "give the court a basis for
Withholding" that is specific to the information it has designated
in this case. BismullaJz, 501 F.3d at 188. Nor does it offer any
basis upon which we may detennine whether the infonnation it
has designated properly falls within the categories it has
described.
We do not doubt that there is sensitive law enforcement
information that warrants protection from disdosure. Nor does
counsel for Parhat. See Pet'r Reply Br. 19. But "Law
Enforcement Sensitive" is an imprecise tenn; at least seven
different federal agencies define it differently. . See U.S.
GOVERNMENT ACCOUNTABILITY OFFICE, GAO 06-385,
Information Sharing: The Federal Government Needs to
Establish Policies and Processesfor Sharing Terrorism-Related
and Sensitive bllt Unclassified Informatiol1 24 (2006); cf Pres.
George W. Bush, Memorandum for the Heads of Executive
Departments and Agencies: Designation and Sharing of
Controlled Unclassified Information (CUI) (May 9, 2008)
(establishing a new framework for "controlled unclassified
information"). Similarly, we do not doubt that the names and
identifying infOImation of some United States Government
personnel should be designated as ''protected.'' Again, neither
does Parhat's counsel, who readily concedes that the designation
is appropriate for those military personnel who participated in
CSRT hearings and may be for others as well. Pet'r Reply Br.
19. But there are also some "U.S. Government personnel"
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whose names appear in the record on review who are so publicly
associated with Guantanamo that protected status would plainly
be unwarranted.
By resting its motion on generic claims applicable to all of
the more than one hundred cases in which the motion was filed,
the government has effectively duplicated its request
"unilaterally to determine whether information is 'protected. '"
Bismullah, 501 F.3d at 188. Without an explanation tailored to
the specific information at issue, we are left with no way to
determine whether it warrants protection -- other than to accept
the government's own designation. This we calUlOt do because,
as we held in Bismullah, "[i]t is the court, not the Government,
that has discretion to seal a judicial record, which the public
ordinarily has the right to inspect and copy." Id. (internal
citations omitted); see a/so Bismu/lah Protective Order § 3.F
(defining "protected information" as "infonnation deemed by the
court . .. to require special precautions ... in order to protect
the security ofUnited States Government personnel orfacilities,
or other significant government interests" (emphasis added)).
Because we are unable to determine, on the pleadings
before us, whether the information that the government has
designated should be deemed "protected," we deny the
government's motion without prejudice. "Such information
must," however, "be maintained under seal unless and until the
court determines the information should not be designated as
'protected.''' Id. § 7.A (emphasis added). The government is
directed to file, within 30 days, a renewed motion, accompanied
by a marked copy of Parhat's CSRT record indicating the
information for which it seeks protected status. That filing must
also be accompanied by pleadings specifically explaining why
protected status is required for the information that has been
marked. Opposing counsel may file a response, and the
government may file a reply, pursuant to our usual rules.
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VII
Congress has directed this court "to detennine the validity
of any final decision of a Combatant Status Review Tribunal
that an alien is properly detained as an enemy combatant." DTA
§ 1005(e)(2)(A). In so doing, we are to "detennine," inter alia,
whether the CSRT's decision "was consistent with the standards
and procedures specified by the Secretary of Defense for
Combatant Status ReviewTribunals[,] including the requirement
that the conclusion of the Tribunal be supported by a
preponderance of the evidence." Id. § l005(e)(2)(C)(i). A
CSRT's decision regarding enemy combatant status was not
consistent with those standards and procedures unless the
Tribunal had -- and took -- the opportunity to assess the
reliability of the evidence that the government presented to it.
Nor can this court conclude that such a decision was consistent
with those standards and procedures unless we, too, are able to
assess the reliability ofthe government's evidence. Because the
evidence that the government submitted to Parhat's CSRT did
not permit the Tribunal to make the necessary assessment, and
because the record on review does not permit the court to do so,
we cannot find that the government's designation ofParhat as an
enemy combatant was consistent with the specified standards
and procedures and is supported by a preponderance of the
evidence.
We therefore direct the govenunent to release or to
transfeill the petitioner, or to expeditiously hold a new CSRT
consistent with this opinion. This disposition is without
prejudice to Parhat's right to seek release immediately through
a writ of habeas corpus in the district court, pursuant to the·
Supreme Court's decision in Boumediene, slip op. at 65-66. We

~ISee supra note

19.
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also deny, without prejudice, the government's motion to
designate certain unclassified material in the CSRT record as
"protected infonnation," subject to the filing of a renewed
motion accompanied by pleadings sufficient to explain why such
designations are warranted in this case.
So ordered.
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLOMBIA

I
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.

petitioners,
v.

civil Action No.

05-1678 (GX)

llARACX H. OBAHA, et &.:.:'
Respondents.
OPINION

Petit-ioner •
Petitioner~)

at

the

or

"the

has been detained since 2002, when he was a teenager,

United

States

Respondents .("the

Naval

Government")

Base

at

argue

Guantanamo
that

his

Bay

Cuba.

detention

is

justified under the Authorization for the Use of Military Force,
Pub.

L.

No.

107-40 §

2(a). 115 Stat. 224,

224

(2001)

("AUMF"),

which grants the Executive the power to detain individuals engaged
in certain terrorist activities.

The Petitioner disagrees, denies

that he has ever engaged in such activities,

and has filed a

petition for a writ of habeas ,corpus {Dkt. No.1].
The m~tter is before' the Court on Cross-Motions for Judgment
on the Record (Dkt. Nos. 183 and 189].

Upon consideration of the

Motions, the Oppositions, extensive oral argument, and the entire

SECOr

record herein, lIIIIIIIII's habeas corpus petition and Motion are
hereby granted.
I •

BACltGROUND

A.

·Procedural History

Peti tioner filed his habeas corpus peti tion on August 22, 2005
(Dkt.

No.

litigation

11.

A~ter

regarding

filing,
the

there was extensive preliminary

Court's

jurisdiction

to

entertain

detainees' petitions, the applicability of various statutes, and
the appropriate procedures to be used.
After more than six years of litigation, the most important
legal issue was resolved by the Supreme Court in Boumediene v.
~,

553 U.S.

,

1~8

S.Ct.

detainees at Guantanamo Bay,

2~29

(2008).

The Court ruled that

none of whom are citizens of the

United States, are entitled to bring habeas petitions under Article
I of the Constitution, and that the federal district courts have
jurisdiction to hear such petitions.
The Court did not define what conduct the Government would
have to prove, by a preponderance of the evidence,

in order to

justifiably detain individuals -. that question was left to the
District Courts.

~

at 2240

("We do not address whether the

President has the authority to detain these petitioners nor do we
hold that the writ must issue.

These and other questions regarding

SECkEl
-2

-'lleRE!"
the legality of the detention are to be resolved in the first
instance by the District Court. n

).

Nor did the Supreme Court lay

down specific procedures for the district courts to follow in these
cases.
BQymediene was, however, definitive Qn at least two points:
first.

that the detainees are entitled to a prompt hearing. 128

S.Ct. at 2275

(~The

detainees in this case are entitled to a prompt

habeas corpus hearing."), and secQnd, that the District Courts are
to shape the contours of those hearings, id. at 2276 (finding that
balancing protection Qf the writ and the Government's
military operations,

intere~t

"and the other remaining questions (,]

in

are

within the expertise and competence of the District Court to
ad~ress

in the first instance. H ) .

In an effort to provide the prQmpt hearings mandated by the
Supreme Court.

many Qf the judges in this District agreed to

consolidate their cases before former Chief Judge Thomas Hogan, for
purposes of streamlining procedures for,

and management of, the

several hundred petitions filed by detainees.
2008)

[Civ. No. OB-U2, Dkt. No.1].

See Order (July 1,

On November 6. 2008, after

extensive briefing from Petitioners' counsel and the Government,
JUd~e

Hogan issued a Case Management Order (ftCMO H

proceedings.
that

Orde~.

)

to gQvern the

This Court adopted, in large part, the provisions of
while modifying it somewhat, as noted in AppendiX
SIgIlLI
-3

~

to

Dkt. No. 152.
Much pre-hearing activity has taken place under this Court's
Case Management Order.

The Government has filed the exculpatory

evidence, automatic discovery, and additional discovery required
under the CMO.

The Government filed its Amended Factual Return on

October 10, 2008, and amended it again on December 11, 2008.
Petitioner responded with his Traverse on March 12, 2009.
period of extensive discovery,

both parties

The

After a

filed substantial

briefs accompanied by extensive exhibits.
On January 21, 2009 [Dkt. NO. 129), the Court set April 14,
2009, as the date for the "merits hearing" on the Cross-Motions for

Judgment on the Record.
2009.

and

The hearing was continued to April 16,

Les.s than a week before the original date for the hearing,
just

before

the

Easter weekend,

the

Government

Petitioner's counsel early in the day of April
informed

the

Conference",

Court

that

it

later

that

a~ternoon

at

9,

the

would be turning over to

informed
2009,

and

Pre-Trial

the Petitioner

approximately 2000 pages of "newly available- material potentially
related to the hearing.
refused to

tell

Over the holiday weekend, the Government

Petitioner's counsel

whether

the last-minute

submission was either "inculpatory. or exculpatory. ,.

Tr. at 15, 19,

21 (Apr. 16, 2009).

The Government did not make clear at what point in time these
~i!IeREr

. ,

materials came into its possession.
were

p~ckaged int~

What is clear is that they

a Factual Return and produced them in another

petitioner's case on April 3, 2009.

~

at 18.

The Government

provided these materials to a second detainee's counsel on April 7,
~at

2009.

19,

27.

Yet

nothing was

Petitioner's counsel until April 10, 2009.

made

available to

On April'13, 2009, the

Government submitted a subset of these documents to the Petitioner

and the Court, referring to it as a Supplement to the record {Dkt.
No. 205].
On

Ap~il

14, 2009, Petitioner moved to strike this Supplement

(Okt. No. 207].

The Government claimed that it had pointed out to

Petitioner's counsel information that reiated to Petitioner in the
form of a roughly 200-page Supplement that pared down the larger
filing

<the

ftneedle

[in

the

haystack),"

according

to

the

Government), and that logistical challenges related to compiling
factual ret;urns made late production unavoidable in this case.

Tr.

at 18-22 (Apr. 16, 2009).
The Court granted the Motion to Strike on the grounds that
there was no way that Petitioner could have carefully examined even
the pared-down Supplement at the last

min~te

while preparing for

. this Merits Hearing, nor could counsel have done any independent
investigation of what was in the materials even if he had been able
to read them all.

The Supplement was not
-iil!lCar
-5

a~mitted

as part of the

s!lcitEi

-

record.
II.

STANDARD OF REVIEW

The Government bears the burden of establishing that detention

is justified.
50'7

1

533-34

evidence.

See Boumediene, 128 S.Ct. at

~270;

Hamdi, 542 u.s.

It must do so by a preponderance of the

(2004).

Order, Appendix A at

§

II.A (Feb.

12 1

2009)

IDkt. No.

152-2]; see also Basardh v. Obama, No. 05-889, slip op. at 10 n.12
(D.D.C. Apr. 17, 2009).

Initially, the Government took the position that Article II of
the constitution and the AUMF granted the President the authority
to detain individuals.

See Gherebi

+S, +8 n.4 (O.D.C. Apr. 22, 2009).

a minimum,

V.

Obama, 2009 WL 1068955 1 at

The Government asserted, "[alt

. the ability to detain as enemy combatants those

indi viduals who were part of,

or supporting,

forces engaged in

hostilities against the Cnited States or its coalition partners and
allies."
at.

Resp't/s Statement of Legal Justification For Detention

2 [Dkt. No. 103].

Since

the

change

in

administration

l

the

Government

has

abandoned Article 'II as a source of detention authority, 'and rel.ies
solely on the AUMF.

~

term "enemy combatant .,"

at +S n.4.

Further, it no longer uses the

Its refined position is:

" [tl he President has the authority to detain persons that
the President determines planned. authorized. committed,
or aided the terrorist attacks that oc.curred on September

-6

_li'BenT'"
11, 2001. and persons who harbored those responsible for
those attacks. The President also has the authority to
detain persons who were part of, or substantially
supported, Taliban or al-Qaida forces or associated
forces that are engaged in hostilities against the United
States or its coalition partners, including any person
who has committed a belligerent act, or has directly
supported hostilities, in aid of such enemy armed
fOfces.·

Resp't's Revised Mem. Regarding the Gov's Detention Authority
Relative to Detainees Held at Guantanamo Bay at 3 [Dkt. No.
174] .
XII. ANALYSIS'

A.

Evidentiary Presumptions

As a preliminary matter, some attention must be given to the
nature of the evidence that has been presented in this case, and
how

the Court,

evidence.

as

will go about

in

reports

detention.

the

that

form of

classified

allegedly

justify

that

intelligence
the

and

Petitioner's

The reports contain the statements of Petitioner, as

well as statements made by other detainees,
argues

evaluating

:tn attempting to meet its burden, the Government has

provided evidence
interview

fact-finder,

demonstrate

the

Petitioner's

status

that the Government
as

a

substantial

supporter of the Taliban and/or al-Qaida.
The Government
authenticity
introduce.

be

requested that a

granted

to

all

the

rebuttable presumption of
exhibits

it

intends

to

Given its representations that the specific documents

included in its case against Petitioner, as well as the documents

-

t!F'iilfWi

I

-8ZCdT

provided to Petitioner's counsel

in discovery,

have all been

maintained in the ordinary course of business,

the Court will

presume. pursuant to Fed. R. Evid. 903(6),
authentic ..)

~hat

its documents are

As provided for in the Case Management Order, the

Government's exhibits will be granted a rebuttable presumption of
authenticity and will be deemed authentic in the absence of any
rebuttal evidence to the contrary.
The

'Government

has

also

requested

that

a

rebut table

presumption of accuracy be granted to all the exhibits it intends
to introduce.
F~rst,

This request is denied for several reasons.

there is absolutely no reason for this Court to presume

that the facts contained in the Government's exhibi ts are accurate.
Gi'ven the extensive briefing and oral argument presented by counsel
during the discovery phase of this case;

as well the exhibits

submitted at the merits trial, it is clear that the accuracy of
much of the factual material contained in those exhibits is hotly

~(TJhe requirement of authentication requires that the
proponent, who is offering a writing into evidence as an exhibit,
produce evidence sufficient to support a finding that the writing
is what the proponent claims it to be. u 2 K. Broun, McCormick on
Evidence § 221 (6th ed.). See also 5 Christopher B. Mueller and
Laird C. Kirkpatrick, federal Evidence § 9.2 (3d ed.) (~rAl court
called upon to resolve a di.spute should not (at least in the
absence of special circumstances) assume that a matter offered in
evidence is what it appears on its face to be, or what the offering
party claims it to be, but rather should require that party to
establish by formal proof ot some sort the identity or nature of
the matter in question.»

-iii &RI!1
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contested for a host of different reasons ranging from the fact
that it contains second- and third-hand hearsay to allegations that
it was obtained by torture to the fact that no statement purports
to be a verbatim account of what was said.
second, given the fact that this is a bench trial, the Court
must, in any· event , make the final judgment as to the reliability
of these· documents,
accuracy.

the weight to be given to tpem, and their

Those fina.l judgments will be based on a long, non

exclusive list of factors that any fact-finder must consider, such
as:

consistency or inconsistency with other evidence, conditions

under which the
obtained,

exhibit and statements contained

accuracy of

in it were

translation and transcription,

personal

knowledge of declarant about the matters testified to, levels of
hearsay, recantations, etc. 3
Denial

of

the

Government's

request

for

a

rebuttable

presumption of accuracy does not mean, however, that the Government
must present direct testimony from every. source, or that it must
offer

a

preliminary

document-by-document

admissibili ty of each exhibit.

foundation

for

As the Supreme Court noted in

While the Supreme Court did suggest in Hamdi that a
rebuttable presumption "in favor of the Government's evidence"
might be permissible, 542 U.S. at 534,.it did not mandate it. In
~oumediene, the Court clearly left it to the District Courts to
craft appropriate procedures. Bgumediene, 128 S.Ct. at 2272.
-9

Hamdi, 542 U.S. at 533-34, hearsay may be appropriately admitted in
these cases because of the exigencies of the circumstances.
Finally, while parties always retain the right to challenge
the admissibility of evidence, the Court will be guided by the
Federal Rules of Evidence, in particular Rule 402, providing that
.. (a] 11 relevant evidence is admissible."

On~e

all evidence is

admitted into the record, the Court will then, in its role as factfinder, evaluate it for credibility, reliability, and accuracy in
the manner described above.
B.

Mosaic Theory

The Government advances six categories of allegations which,
in its view, demonstrate that the Petitioner was detained lawfully.
Above all, its theory is that each of these allegations -- and even
the individual pieces of evidence supporting these allegations
should not be examined in isolation.

~-

Rather, .. [tl he probity of any

single piece of evidence should be evaluated based on the evidence
as a Whole," to determine whether, when considered "as a whole,"
the evidence supporting these allegations comes together to create
a "mosaic" that shows the Petitioner to be justifiably detained.
Gov's Mot. For J. Upon the Administrative R. and Mem. in Supp. at
2 (internal citation omitted)

("Gov's Mot."); seg also Tr. at 46

(Apr. 16, 2009) (describing mosaic theory).

The Government argues,

in this ca.se and others, that "the evidence meshes together to
8 Beft:eI
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demonstrate" that the Petitioner engaged in conduct that allows the
Executive to detain him.

Gov's Mot. at 24.

The Court understands from the Government's

declara~ions,

and

from case law,) that use of the mosaic approach is a common and
well-established mode of analysis in the intelligence community.
This may well be true.

Nonetheless, at this point in this long,

drawn-out litigation the Court's obligation is to make findings of
fact and conclusions of law which satisfy appropriate and relevant
legal standards as

to whether the Government .has proven by a

preponderance of the evidence that the Petitioner is justifiably
detained.

The kind and amount of evidence which satisfieS the

intelligence community in reaching final conclusions about the
value

of

information

it

obtains

may

be

very

different,

and

certainly cannot govern the Court's ruling.
Even ~sing the Government's theoretical model of a mosaic, it
must be acknowledged that the mosaic theory is only as persuasive
as the tiles which compose it and the glue which binds them
together

just

as

a

brick wall

is

only

as

strong

as

the

individual' bricks which support it and the cement that keeps the

See, e.g., McGehee v. Casey,
(recognizing that the
intelligence ga.thering" requires taking
contextualize information) (iriternal
omitted) .
Cir.

1983)

-11

718 F.2d 1137, 1149 ID .C.

"mosaic-like nature of
a "broad view" in order to
citations and quotations

SECkEl

bricks in place.

Therefore. if the individual pieces of a mosaic

are inherently flawed or do not fit together, then the mosaic will
split apart, just as the brick wall will collapse.

A final point must be kept in mind.

One consequence of using

intelligence reports and summaries in lieu of direct evidence is
that certain questions simply 'cannot be answered, i.e .. there are
no

witnesses

consult. 4

to

cross-examine

or

deposition

transcripts

to

Sizeable gaps may appear in the record and may well·

remain unfilled;

each party will attempt to account

for

these

deficiencies by positing what they think are the most compelling
logical

inferences

to

be

drawn

from

the

existing

evidence.

Accordingly. that existing evidence must be weighed and evaluated
, as to its strength, its reliability. and the degree to which it is
corroborated.
bu~den

of

In any event,

showing

by

a

the Government bears the ultimate

preponderance

petitioner's detention .is lawful.

of

the

evidence

that

Just as a criminal defendant

need not prove his innocence, a detainee need not prove that he was
acting innocently.

In sum, the fact that the Petitioner may not be

able to offer neat answers to every tactual question posed by the
Government does not relieve the Government of its obligation to
satisfy its burden of proof.

No witnesses testified at the Merits Hearing.
-12
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C . l ' h e Goyernment'B Witnesses

The Government's chief pieces of evidence are the statements
made by four witnesses, who are or have been detained at Guantanamo
Bay.

The Government is not relying on. any incriminating statements

made by the Petitioner.

For the Government to prevail, it must do

so based largely on the strength of evidence provided by the third
party witnesses.
each of

t~ose

The Court will first examine the reliability of

four witnesses, and then turn to the Government's

specific allegations.
1.
The

IBN

Government relies on the testimony of

an individual

whos~

credibility has been

cast into serious doubt -- and rejected -- by another Judge in this
District.

Gbarani v. Bush, Civ. No. 05-429, classified slip op. at

(emphasis

in original).

assessment.

Although

The Court agrees
the

Government

tries

wi th

to

Judge Leon's
establish the

credibility of~tatementsand distinguish this case from
Gbaran1,

statements cannot be credited.
b(6)

~~k2r
-13

Pet. Ex. S6

at 1-2.

Second, his inculpatory testimony is merely that he "overheard
Guan~anamo

conversations at
Afghanistan.
does

not

Gov. Ex.

identify

Bay about

26_FM 40

who made

these

travels in

I.

(Jan. 5, 2005}) at 11.

statements

circumstances, or any details of the conversation.
coming

from

an

unreliable

witness,

the

and

He

under .what

In addition to

inculpatory

statement

offered by the Government is based upon multiple levels of hearsay.

Finally,
has made accusations against a number of detainees at
Guantanamo Bay.

Many of those accusations have been called into
Factual Return at '32 n.4
that describes

credibility with

interrogators as

In Bum,

"in

he has shown himself to be an

unreliable source whose statements have little evidentiary value.
and that assessment is confirmed by the double-hearsay and lack of
detail in his statement, as discussed supra.
2.

IBN

The Government also offers statements made by

_ncaT
-14 

was a cursory and equivocal
Petitioner

and
~2.P.

The second
degree

of

Cov. Ex. 4 at
4.

In a third interrogation, the witness denied knowing "anyone."

Pet. Ex. BJ

IIIIIIIIIIcITF Report

difficult

to

assess

the

(Sept. 23, 2003)) at 1. It is very

recantation

of

his

two_

At best, it appears that the detainee was being

totally uncooperative.

See id. at 1.

However, and most importantly

themselves, are equivocal and lacking

=-8ECREI
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statements, in and

This type of evidence, riddled as it is with equivocation and
speculation, is similar to what the Court of Appeals found to be
problematic in Parhat v. Gates, SJ2 F.3d 834, 846-47 {D.C. eir.

For these reasons, this detainee's
statements are not entitled to.significant weight.
3.

responded

Yemeni ·whom he

8BM&I
-16

saw when he was being smuggled from Zurmat to Banu."

IIIIIIIIIIFM

40 {Nov. 8, 2002)) at 3.

Gov. Ex. 23

Zurmat is in Afghanistan and

Banu is in Pakistan.

Gov.

Ex. 24

There is no explanation of
coming from or how the witness knew
him.
_

The unnamed author of the intelligence report described
as having trained at Al Farouq,

pakistan when the United States attacked.

and then fleeing to
rd. at 1.

The author

also characterizes the witness'

Petitioner counters that

tatements are unreliable.

He points first'to the fact that the witness has been diagnosed by
military medical staff as having a "psychosis."
(Detainee Medical Profile Flowsheetl.'

. Pet.

Ex.

101

Given the fact that there

,
It is very troubling that Petitioner learned of the
witness' medical condition only through the diligent work of his
8I1BM!
-17

are no details in these documents, such as duration, seriousness,
or treatment of this condition, the Court does not give them a
great deal of weight, although a witness' mental health always has
some relevance to his reliability.
When, in October of 2003, the witness
detainees

captured

at

he

of

did

not

identify

the

Petitioner; rather, he claims that he did not know any of the men
at Guantanamo

Along with this background of mental health problems (limited
as that information is) and·inconsistent identifications, there is
evidence that~derwent torture.
affected

the

accuracy

of

the

which may .well have

information

he

supplied

to

c:ounsel, and not as a result of the Government's obligation to
provide him exculpatory information about the statements upon which
the Government relies in justifying detention. .s..tt CMO at § I.D.l.
Petitioner'S counsel obtained this information when _ _ _ _
~rned over the document to him.
It a p ~
IIIIIIIIIIIIcounsel was able to retrieve the medical records only by
resorting to a FOIA request. Tr. at 106 (Apr. 16, 2009).
The Court inquired as to whether there is an
that the Petitioner was included among the detainees
_ T r . at 114 (Apr. 16, 2009). The Government ha
esta.blishing that he was or was not: pare of the
!ECKEI
-18
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~pent time

interrogators.

at Bagram and the Dark Prison,

and alleges that he has been tortured.
at

na;

Pet. Ex. 86 (Declaration of

12-14.

The witness has also recanted his story that another detainee
took the

tr~p

CITF RepC?rt

Pet. Ex. 88

with him from Zurmat to Banu.
(July

25,

2003) l

at

He

2.

claims

that

inculpatory statements against that detainee
feared further torture.

Pet. Ex. B8 at

114.

1IIIIIIII
he

made

because he
The Government claims

that the "residual fear" of torture had been overcome by JW'1e of
Gov. Ex. 3;

2004, when he identified Petitioner

Tr. at 152 (Apr. 16, 20Q9), since he had already, back inllllllll
IIIIIIIIbeen unafraid to tell his interrogators that he had given
them bad information in the past, Pet. Ex. 87.
Based on two of these interrogations
_

-

one where he was honest with authorities about being

uncooperative and one where he again identified the Petitioner
the

Government

asks

the

Court

to

assume

that

his

~-

alleged

mistreatment at several detention centers was effectively erased
from his memory.

The Government has presented no evidence to

dispute the allegations of torture at Bagram or the Dark Prison.

See, e.g., Tim Golden, In U.S. Report, Brutal Details of 2 Afghan
Inmates'

peaths,

N.Y .

Times,

May

20,

2005,

.http://www.nytimes.com/2005/05/20/international/asia/
SS'UWI
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20abuse.html#.

Nor has the Government presented any

ev~dence

_ C l a i m e d to be unaffected by past mistreatment.

that

Therefore,

the Court cannot infer that past instances of torture did not
impact the accuracy of later statements.
4.

):SN.

The Government alleges that a statement made by
demonstrates that·
received military training.

at 9.

_identified _

trom a

The.reliability of this identification is discussed in depth

infra, at Part III.D.2.
D.

Govermllent Allegations

The Government rests its case on t.he totality of evidence
encompassing six major disputed factual issues:
fought
_

in Afghanistan,
traveled

For his part,

trained in Afghanistan,

in Afghanistan with al-Qaida

the

Petitioner

used t.he
and/or

Petitioner claims to have gone

ltunya

Taliban

to Pakistan

before the att.acks on September 11 (and the Government no longer
SIgH!'

-20
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challenges that particular factI

in order to find a

school at which to study the Koran.

He denies

religious

ever going to

Afghanistan, training at an Al-Oaida camp, fighting against anyone,
or being a member of a terrorist group.
Gov. Ex.

8

(ISN_FM-40

Traverse at 1-2, 25-27;

(July 30 • .2003)

at 2

(reporting that

Petitioner denied ever traveling to Afghanistan); Tr. at 38 (Apr.

17,2009).
guesthouse

admits that he was staying at
for

Yemenis

in Faisala.bad,

arrested

~FM

49

Pakistan,

in March of 2002.
(Aug. 5, 2003)) at 1.

see also Pet. Ex.

a

where

he

to.

Gov. Ex. 43

He denies any connection

was

(ISN

at 3 (bNOTE: in

~l

the 'files of those captured

w~th

the source, he is mentioned but

not well-known by any of the others with him at the
The Government's

argument challenges a number of facts

).
in

Petitioner's story, attempts to demonstrate that his explanation

allegations.

the Court
ut the
Such a
e a ege activities 'of these detainees,
habeas petitions pending in this District

-.2~-

._--_.-----------------------------

-SECOT"

and that Petitioner's lies
about certain facts cast doubt on his entire explanation of his
activities and whereabouts.

Participation in Battle.

1.

The most serious charge leveled by the Government is that
petitioner joined al·Oaida and/or the Taliban in battle against the
United States and/or coalition forces.
would

almost

certainly

If proven, this fact alone

justify ~!·• • • • • s

detention.

The

Government does not base the charge on a hearsay confession made by
petitioner:

in

fact,

activity whatsoever.

he

denies

involvement

Traverse at 25-27.

in

any

terrorist

Nor does the Government

base this charge on direct allegations made by third parties.

The

Government admits it has presented no evidence stating thatllll
hae

participated in battle.

Pet.

Ex.

(Requests

6

for

Admission) at 141: Resp't's Factual Response Statement at "28-29,
31 IOkt. No. 198]: Tr. at 22 (Apr. 17, 2009).

Rather, the Government asks that·

8

participation in

battle be inferred from a web of statements made by witnesses who
were

commenting

GOvernment urges

on
the

Petitioner's
Court

non-military

to adopt

its

activity.

theory

that

The
because

witnesses it offers as credible claim that Petitioner had military
training, went to Afghanistan, and then traveled with and stayed in
·tlhe company of al-Qaida fighters, and because [~·• • • •Is denial of

-8ElclC2r
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such behavior is not credible, it is more likely than not that
Petitioner fought with al-Qaida.

Tr. at 15-16 (Apr. 17, 2009).

The Government's position on this charge rests on its mosaic
theory. The theory cannot support the charge.
First, it· is extremely significant that there is absolutely no
"direct"

evidence,

at

whatever hearsay

participation in battle.

level,

of

The Government has not pointed to any

statement in the record that directly accuses the
fighting.

Tr. at 22 (Apr. 17, 2009).

~etitioner

of

This weighs heavily with the

court.
Second, assuming for the moment that the patchwork of evidence
woven together by the Government is suggestive of the fact t h a t .
_

version. of the events is not accurate and that he did
travel with al-oaida and/or Taliban fighters, it still falls far

short of establishing the more serious charge that he took up arms
in support of al-Qaida and/or the Taliban.
evidence,

Given the gaps in the

the Government must do more than rely on evidence of

associations to support the inference that

actually

fought in battle.
Even if the evidence is to be believed that petitioner's
is false

and that he was in Afghanistan,

affirmative proof that he took up arms.

there

s~ory

simply is no

The Court will not make

the leap that the Government does, that simply because he was in

-23
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------

Afghanistan, he was there to fight.
Similarly, assuming that the Government's evidence of· ~
_

s time in Afghanistan is reliable,

it does not represent

strong enough evidence from which to infer that he participated in
the fighting.

Although

Petitioner

would contradict Petitioner's explanation of his
whereabouts at the relevant time, it is not per se evidence of
wrongdoin~.

Even if one assumes, arguendo.
Afghanistan,'

Petitioner argues

that

was indeed in
one

reason

he

may have

traveled with certain people is because of the chaos in the area as
thousands attempted to flee a war-torn country.

There is ample

evidence in the record that Afghanistan was in chaos during this
period, and that legions of people were trying to cross the border
into Pakiscan in order to flee the violence.
at 2
Khowst, Afghanistan)
"A. 4-5.

j

Pet. Ex. 8 2 _

(describing thousands of refugees in

Pet. Ex. 105

at

Given this reality, it may indeed be the case that a

Government often accuses the Petitioner of
and thereby conceding the accuracy of certain facts,
w en a
counsel is doing is arguing in the alternative.
This
legitimate, oft-used s.trategy does not concede or waive any issues.

~

£8!M.:l
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young Arab man sought the company of those individuals with whom he
shared a common language, religion. and culture,. and that he may
have gone on to stay with these 'same men upon arriving back
_

The bottom line is that even if •

atllllll

ied about being

in Afghanistan, that fact is not a sufficient basis for leaping to
the conclusion that he fought with al-Qaida and/or the Taliban.
2.

Training

There is one direct piece of evidence in the record, allegedly
ftcorroborated U by other witness' statements, that indicates that
received military training in Afghanistan.

is

I11III-liliiii

the source of the statement, which is reported as.

received military training in Afghanistan near Kabul. n
at 9.

The Government argues that this eviaence,

with other witnesses'

statements that place the

GOY.

Ex. 1

in combination
Petitioner in

Afghanistan and in the company of al-Qaida fighters, demonstrates
thatlllllllllllPid indeed receive military training.
There are significant questions about the reliability and
accuracy

of

allegation made
any specificity.

The

nine-word

hearsay

does not describe the training with
For example, there are

n~

details about which

camp the training took place at, how long that training lasted. or

what the training consisted of.

was

The interview with

conducted in English and Arabic without an interpreter.

i.cdr
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~

at 1.

A related infirmity of the statement .is that it does not
purport to be' based on

direct observations.

It is

simply a declarative,statement thatlllllllllfrained at some point,
without any information as to how
troubling is the fact that,

IIIIIIIIwas

in later interrogations,

Even mOre

when_

asked to list the names of those he trained with, he

did nQt include the Petitioner.

2003)

knew that.

at 1-2.

Pet. Ex. 691111111111MFR (Apr. 25,

Despite these glaring weaknesses

brief nine·word statement, the Government asks the Court to infer

and the Petitioner trained at the same camp.

that

at 66-67 (Apr. 16, 2009).

10

our
that
Id. at 1..
comment to the

-SHeREr
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Tr.

.,..i.1iIeitKl'""'
or not, it is pure

~pec~lation.ll

The larger .issue is that

initial

suffers from serious reliability problems.
detainee made
Afghanistan,

the

iden~ification

First and foremost, the

inculpatory statement at

Bagram

Prison in

about which there have been widespread,. credible

reports of torture and detainee abuse.

"'S...,e""e'-.'......:::...:..:::I....

11

was later interr02ated on many other
just as no other
occasions. He never again mentioned Ie
detainee or other individual whose statements appear in the record
accused the Petitioner ot training.
12

[actually]
Pakistan./I

The same report asserts that
been tortured since being taken
Pet. Ex. 68 at 1.

ABear
-27

into

has never
custody in

technique,n carries less weight in this case.
of

Gov. Ex. 14 (Decl.

at 2-3.
In addition, it does not follow, as the Government argues,

that

recanting with respect to another detainee was

the extent of all his false allegations; simply because he admitted
that he falsely implicated some people here does not mean that he
was truthful at all other times.

second,

sole

identification of the Petitioner named him as

Ex. 1 at 9.
that

he

Gov.

Petitioner denies that this is his actual name, or

ever

used

the

kunya, _ .

He

identifications based on this name are problematic

argues

that

because~s

a fairly common nicy.name in Arab countries, somewhat equivalent to
to the use· of

~Joe"

or

~BuddyP

in this country.

Tr. at 83-84 (Apr.

16, 2009): see also Pet. Ex. S5 (Classified Tr. of Feb. 26, 2009
Status Conference) at 23 (Government represented that·llllllliS a
very common name. If you run the namelllllllthrough [a search of
the Government's records) you

w~ll

get thousands, potentially tens

of thousands of documents or hits.").
The Government admits that there is confusion over who _ 
_ r e f e r s to in this context.
The number

l1li refers

The Government

Tr. at 14-15 (Apr. 17, 2009l.

to the detainee number assigned at Bagram.

~preliminarily"

admitted that two detainees were

given this same number - - both _

_i.liar
-28

and

12..,. at

14;

~ Pet.

Memorandum for Commander (Nov. 5, 2007»

Ex.

120

a.t 10 n.51. lJ,

(ISN.

To further

confuse matters, _ a c t u a l l Y admits to having had military
training.' Pet. Ex. 120 at 10 n.51.

On this record. therefore, it

is completely unclear to whom the wordS_- _
Petitioner,

or someone else.

course, is central to the

~llegation

refer

The detainee number, of

of training as well as the

rest of the Government's case.
Third, the Government argues that the fact that
made the allegation that _

received training in the same

interrogation session where he made inculpatory statements about
himself is indicative of his honesty and reliability.
finds this fact to be of limited significance.

The Court

Any effort to peer

into the mind of a. detainee at Bagram, who admitted to fearing
torture at a facility known to engage in such abusive treatment,
simply does not serve to rehabilitate a witness whose initial
credibility must be regarded as doubtful.
been cast into doubt by
At

times.

This admission was made on the second day of trial. On
day, the Government.''sted that evidence showing that
. . . . . . . . . wa5 assigned number
at Sagram was the product of a
"typographical error" in the i e igence report. Tr. at 144 (Apr.
13

~

16, 2009).

.-iil@JCZr
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Pet. Ex. 114 (ISN
4.

By the time of

Guantanamo Bay, long after he made the
only

allegation

that

he

would

make

against

the

Petitioner,

intelligence

No statement of any
other

witness

training

corrobOrates

in Afghanistan.

that

Petitioner

At most,

the

received

statements

military
of . other

witnesses suggest that Petitioner was in Afghanistan at some point.
They do not address the training allegation .
.The Government argues that the surrounding details provided by
mak~

more likely.
wi~ne&ses

However,

place

the

the training allegation

it matters little that all these other

Petitioner

in a

geographical

military training was a logistical possibility.
Court

simply

cannot

credit

the

J.

where

Without more, the

allegation of

justifiable basis for further detention.

area

training as

a

See Gharani, at 7-8.

Traveling

A third major allegation. and important tile in the

-aLCar
-30·

mosai~.

is

tha~traveledaround

Afghanistan

and did so in the company of a band of
the battlefield.

This charge is related

to the fact that the Petitioner was
and placed in Afghanistan during a portion of time when
he claims he was in Faisalabad.

_

the Government alleges,

fled Afhganistan

crossed into

Pakistan,

where he was

arrested

March of 2002.

The Petitioner denies these charges, continues to assert that
he remained at

and

neve~

Gov. Ex. 42 (ISN

when he was detained at Bagram.
12,

2003»

at

Ii

Traverse

entered Afghanistan except

at

26-29;

12.

iIIIFM
He

40 (Dec.

attacks

the

Government's evidence that he was identified a s . o n the ground
that the. statements were made by unreliable witnesses, same of whom
had undergone torture in the past or teared the use of torture in
the future.

Traverse at 34-51.

Demonstrating that, he argues.

reveals that the allegations of his travel to Afghanistan are not
true.
Turning first to the point about _
to buttress its mosaic theory by presenting

the Government sought

e~idence

Petitioner
alleges,

is his Qkunya," a nickname of sorts.
8ECREf
-31

that

1IIIIIIII

This name, it
The practice of

taking on a kunya is common in Arab countries.
"Names,

of
Varients" 1 at 1-2.

Gov. Ex. 7 (Decl.

Aliases.

Kunyas

and

It is also a common practice among terrorists,

as it serves as a method for concealing their true identities from
enemy forces.

~

at 6.

Although the Government agreed that the mere use of a kunya is
not, in and of itself, sufficient evidence to justify detention,
Tr. at 128 (Apr. 16, 2009), it argues that use of the kunyalllllllll
is central to this case because it casts significant doubt on

III

~s account of his acti~itie~, and also demonstrates that each
of the Government· s witnesses provides credible evidence. . 'The

See

supra,

at

Petitioner denied to an interrogator ever using the

Ex. B at 2.

Part
~ya.

III.C.
Gov.

The Government submits that the numerous independent

identifications of the Petitioner as _

cannot simply be a

coincidence, and that it must be true thatr
go by the name _

in fact does

Gov's Mot. at 24. 28.

The eVidence the Government relies on to support its mosaic
theory is problematic in several key ways.

First,

identification has been cast in significant question. due to the
fact that it was elicited at Bagram amidst actual torture or fear
&Jl8M11
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of it.

svsur

There are also serious questions about

individual who he identified at Bagram.

the particular

_ a p p e a r s to be a

fairly common kunya, Pet. Ex. 55 at 23, and the obvious confusion
over

the

record-keeping at

identification of this

IILC.

were

Bagram does

petitio~er

not

make

aslllllll as

opposed tolllllllll

There is no way to know whether the Government's informants

staring at

looking at

the same person,

completely different people.

or if they were

Without

more,

their

identifications cannot carry the weight that the Government places
on them. '
There are also problems with the relationship of the kunya
evidence

to' the

Governmen~'s

overall

theory.

Again,

assuming

story.

the

information is true, the immediate implications of it

are not as damaging as the Government argues.
_

that

is

it does suggest that he lied about at least some of his
Also,

it suggests that he entered Afghanistan at some

point, and' was later ident'ified to have received military training.
As demonstrated

above,

however,

these allegations do not bear'

independent scrutiny because of the gaps in the record. and thus
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cannot he upheld in their own right.

Accordingly, the predicate

s identity as •

for establishing-

cannot sustain the

Government's theory.
4.

Evidence was offered to establish t h a t _ s undisputed
stay at a guesthouse in Faisalabad, called

supports, at

least in part, the conclusion that he is a substantial supporter of
al-Qaida and/or the Taliban, as well as a trainee and fighter for
one or both of those groups.
in

large

part

on

Government argues

a

The validity of this argument rests

guilt-by-association

theory:

that because others at the

i.e.,

the

guesthouse were

involved with terrorist groups, and the Petitioner stayed there for
a substantial period of time in their company,

witho~t

pay for food or rent, he too must have been a terrorist.

having to
Combining

these facts wich the allegations that he trained and traveled with
terrorist

forces

in Afghanistan,

conclusion is inescapable that

the Government

Petitioner is

a

believes

the

member andlor

substantial supporter of al-Qaida andlor the Taliban.
The Government is not contending that staying at a guesthouse
is per se evidence of terrorist activity in this case.
such evidence provides

~one

more piece of the mosaic,"

Rather.

~hich,

when

as a member of enemy ~orces

viewed as a whole, depicts _

whose cover story simply has too many holes in it to be credited.
_ I1IlClltr-'
-34

The

Government points out

that

fighters

who

IIIIIIIIIIsaid the Petitioner

2002»); Gov. Ex.

~3

at 3-4.

Theselllllmen admitted to fighting on behalf of enemy forces, along
with another guest staying at the house,

Go~.

_

Ex. 5 at 1 (reporting_admission of fightingl;

Gov. Ex. 34 at 2 (reporting~dmiSSiOn)

i

Gov. Ex.

30I11III

Viewing

this

informa.tion with all the other evidence it has presented,

the

Government argues that the logical inference is thatlllllllllllwas
also involved with these terrorist groups.

Tr."at 80-82 (Apr. 17,

2009) .

The evidence, as discussed above, is problematic.
who attested to horrendous incidents of torture, at one time gave
inculpatory statements about Petitioner, at another time recanted
those

statements,

Further,

and yet

at a

third time

re~affirmed

them.

identification of Petitioner is plagued by

-35
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the doubts discussed supra, at Part III.D.2.

Finally.
Petitioner _
material of which a

reliable hearsay identification is made.
mosaic

have

been

removed

because of

Once those pieces of the
their unreliability,

the

Government is left with what is essentially a charge of guilt'by
association.
The

problem

with

this

charge

is

that

there

is

no

solid

that •

future

wrongdoing while

There

evidence

is no evidence that he was arrested with any .....eapons or other
terrorist paraphernalia; nothing of this kind .....as found in his
locker.

Pet. Ex. 6 at "18-20.

Though others at the House,

I11III

admitted their affiliation with al-Qaida, they
n any terrorist activity.

Pet. Ex. 36

45

was
There is ample
evidence in the record to indicate that guesthouses are common
features of the region, serving as way

statio~s

for impoverished

young men sPending time away from home. I t · See Ie. g...,

Pet. Ex. 7

H
on the other hand,
there is also evidence that
guesthouses served essentially as barracks for terrorist fighters

SECIINI?
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(Nov. 30, 2008)

(Decl. of

at '5.

As noted, no weapons were found or seized during the arrest of
Petitioner.

Pet., Ex.

6 at

'~lS-20.

It is like'ly,

based on

evidence in the record, that at least a majority of the _
_

guests were indeed students, U living at a guesthouse that

was located close to a university.

Pet. ' s Mem. Of Points and

Authorities in support of Mot. For J. at 30-31 n.21-22; but see Tr.
at

74

(Apr. 16.,

2009)

(demonstrating that Government contests

remaining 'individuals were students).

Further, even though the

police arrested all of the

men staying at the House,

they appear to have ignoredllllllthe man who operated the House.
If the

was such a hotbed of terrorist activity, it is

incomprehensible that its operator was not, at a minimum, detained
for questioning.

The evidence does not demonstrate, even as to

associational gUilt, that

stay at

provides

justification for his detention.

who had r e t ~ e front. Gov Mot. for J. on Record., Ex.
1 (Decl. of ~ "Background Declaration - Guesthouses")
at 1 .
s
1ther party can~'dentif
the
. . . . ,but parties agreed
is

exact number of guests at
a reasonable number. Tr.
at
pro 1.', 2009).
::Ln ;lv1duals arrested there were
detained at Guantanamo Bay and subsequently "released: the
Government repr~sented that this was likely part of the
Administrative Review Board process, and not because the Government
determined that the two were not lawfUlly subject to detention.
Tr. at 108 (Apr. 11, 2006).
SS!Ul
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Nor is the Government's case strengthened by the charge that
a

man whom the Government has, at times, alleged is a

~9worn

member

of al-Qaida," training-camp operator, travel facilitator, and major
figure in the planning of 1999 attack against the United States.
Factual Return at

~28

n.2.; but see Tr. at '78-79 (Apr. 17, 2009)

(explaining that

disputes charge tha t

he is sworn

strands of

t.o

member of al-Qaida).
The Government

presents

It points

ou~

evidence

that one detainee claims that he

was the director of a guesthouse in Peshawar, as well as a
guesthouse in Faisalabad.
200211 at 1.

tie.

Gov,Ex. 2/ (ISN 707

~Yemeni"

F;D 302 (sept . •

The reliability of this statement is established via

a weak inference that the witness knew
based on the witness'

visit to a

The Government seeks to weave these disparate strands of
evidence so as to suggest that
and thereby strengthen its claims of Petitioner's

-38
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_ ..... _ - - - - - - - - - - - - - - - ,

4;IU!U!
assoc~ational

guilt.

The fabric -- or mosaic -- simply will not

hold; the connections are too weak and attenuated.
As a final attempt at providing more tiles for its

of the mosaic,' the Government submitted for the first time on the

oral motion to strike 'the evidence.

The Court denied the motion,

but made it clear to parties that this decision would be subject to

-3~-

reconsideration after it

"selcz:r
-had had an opportunity

to hear all the

evidence.
The Court has elected to reconsider, and concludes that the
evidence shall not be admitted.
n~w,

Having heard all of the testimony

and in particular the testimony about the document and the

context of its retrieval, the Court strikes the document on the
grounds that its prejudicial value far outweighs any probative
value,u

~

absolutely

Fed. R. Evid. 403.

no

evidence

that

(It should be noted that there is

the

Petitioner

either

wrote

or

understood Russian, the language in which the document was written.
~

Gov. Ex. 43 at 1 (recounting Petitioner's statement that he had

to communicate with Russian guest a.t

using

"hand

signals") . )

s.
An additional tile in the Government's mosaic is the evidence

11
TIle GOvernment had already presented evidence purporting
to show that " " - w a s a haven for terrorist activity. in the
form of docum~in9 t h a t _ w i t h admitted connections
~o al-Qaida stayed there.
~gR:B!'
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justificat~on

for detention; rather, according to the Government,

it lends credence to other evidence that casts

as more

than an innocent student captured in the wrong place at the wrong
time.

-41

111....
..

n about the undetermined origins and
importance
is buttressed by a Government analysis found
in the rec r , revealing
.
ligenee authorities
Munclea h a ut h

just the
four corners of the document, there is no indication that
cannot be credited as a
piece of evidence that contributes in any way to a finding that it
is more likely than not tha9lllllllllllwas legally detained under
the AUMF.
IV.

CONCLUSION

For all the foregoing reasons, and for the reasons stated
during the Hearing held on April

16~17,

petition for a writ of habeas corpus.

2009, the Court grants the

The Government has failed to

prove, for all the reasons stated above, by a preponderance of the
evidence,

that·

was

substantially supported, Taliban or

al~Qaida

~part

of,

or

forces or associated

forces that are engaged in hostilities against the United States or
I

its coalition partners."
As to the claim of participating in fighting,

produced virtually' no
receiving military
statement by

credible evidence;

training,

as

to

the Government
the

claim of

the conclusory nine-word hearsay

does not show that it is more likely than

sa;.'!
-43

not that he received such training;

as to the claim that he

traveled around Afghanistan in 2001 and 2002 in the company of
terrorist fighters fleeing the battlefield, even if the Government
had proven this charge, which it did not, such a fact would not
constitute substantial support; as to the evidence that he stayed
at

the Government has certainly proyen that he stayed

there, but has utterly failed to present evidence that he was a
substantial supporter of al-Qaida and/or the Taliban while he did
stay there; as to the Government's position about the significance
of locating Petitioner's alleged kunya on a list, the Court finds
this argument without any merit whatsoever.
When taken all together as facts which comprise a mosaic
theory, the evidence does not satisfy the Government's burden of
proof: i. e., the Government's picture does not establish that it is
more likely than not that Petitioner fought for the Taliban, that
he received military training, that he traveled in Afghanistan with
terrorists fleeing from the scene of war, that his stay a t _
demonstrated he was a supporter of al-Oaida,

Mindful of the limitations on the scope of the remedy in

thi~

situation, see Kiyemba v. Obama, 555 F.3d at 1024 (D.C. Cir. 2009),
the Court further orders the Government to take all necessary and

-"Reur
appropriate diplomatic steps to facilitate Petitioner's release
forthwith, and to report back to the Court no later than June

-'

as to the status of Petitioner's release.

lsI
May _, 2009

Gladys Kessler
United States District Judge

copies to: Attorneys of Record via ECF
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
MOHAMMED EL GHARANI,

Petitioner,

v.

)
)
)
)

)

GEORGE W. BUSH, et aL,

Respondents•..

'::.'~'. 1 , $~ I

Civil Case No. 05-429 (RJL)

)
)
)
)

~
CLASSIFIED MEMORANDUM OPINION
(January~, 2009)

For the reasons set forth on the record at the public hearing on January 14,2009
and for the following reasons, the Court GRANTS Mohammed el Gharani's petition for
a writ of habeas corpus.

ANALYSIS
The Government contends that petitioner el Gharani is an enemy' combatant under
the definition adopted by this Court in Boumediene because he was "part of or supporting
Taliban or al Qaeda forces." Boumediene v. Bush, 2008 WL4722127. at *2 (D.D.C. Oct.

27,20Q8).. In particulat:. it contends that petitioJ}~r el qharani: (1) stayed at an al Qaedaaffiliated guesthouse in Afghanistan; (2) received military training at the al Qaedaaffiliated al-Farouq camp; (3) fought against U.S. and allied forces at the battle of Tora·
Bora; (4) served as a courier for several high-ranking al Qaeda members; (5) was a
member of a London-based al Qaeda cell; and (6) served as a point of contact for several
known and suspected terrorists. (Factual Return Narrative ("Narrative"), 11.)
iIi9CREYfJ )~OFORN

cl'C\

]
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I

Petitioner el Gharani strongly disagrees. He claims to have traveled to Pakistan
from Saudi Arabia at the age of 14 to escape discrimination against_in that

I
I

country, acquire computer and English skills, and make a better life for himself.
(Unclassified-Dpening, at 10:22-25; Pet. Decl., at 1-2,16-17.) He denies going to
Afghanistan at all, let alone staying in an al Qaeda guesthouse and receiving military

/

training at the al-Farouq camp. (Pet. Decl., at 1.) Moreover, he denies being at the battle

I
I

of Tora Bora and he denies ever being a member of an al Qaeda cell based in LondoD.
(Pet. Decl., at 2, 16.)

--j

Unlike most of the other cases reviewed to date by this Court, the Government's
evidence against el Gharani on these allegations consists principally of statements made

]

by two other detainees whi~e they were incarcerated at Guantanamo Bay: •
Indeed. these

1

statements are either exclusively, or jointl~, the only evidence offered by the Government

I

to substantiate four of the six above-listed allegations. In addition, the credibility and
-I

reliability of the detainees being relied upon by the Government has either been directly

I
I

called into question by Government personnel or has been characterized by Government
persormel as "undetermined."
For the following reasons, the Court concludes that the Government was unable to
meet its burden of establishing by a preponderance of the evidence that petitioner el
Gharani was a part of or supporting al Qaeda or Taliban forces in the period preceding his

--1
,

]

arrest by Pakistani authorities in 2001 because it was unable to either sufficiently
_.1

establish the reliability of its detainee witness~s, or produce sufficient other reliable

2

_

...siCRf:TnNOFoRN

__I

I

I

I~'

I

, ....
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evidence to corroborate them. Indeed, neither detainee witness' statements are
"sufficiently reliable and sufficiently probative to demonstrate the truth of the asserted
proposition with the requisite degree of certainty." Parhat v. Gates. 532 F.3d 834, 847

I
I
I
I
I
I

(D.C. Cir. 2008) (quoting Concrete Pipe & Prods.. Inc. v. Construction lLzborers Pension
Trust, 508 U.S. 602, 622 (1993».

1.

The Government's evidence is a mosaic of allegations made up of statements by
the petitioner. statements by several of his fellow detainees, and certain classified
documents that allegedly establish in greater detail the most likely explanation for. and
significance of, petitioner's conduct. With respect to four of the six allegations recounted
above (numbers 1. 2. 3. and 5). however,. the Government relies either exclusively, or

I.
I
I
I
I
I
I
I
I

[I

Allegations Based on Statements of Other Guantanamo Detainees

jointly, on the statements of two of petitioner's fellow detainees given while incarcerated
at Guantanamo. In order to meet the Parhat standard, the Court needs to carefully assess
their reliability, both generally and on an allegation-by-allegation basis. The following is
an assessment of each in tum.

A. Guesthouse Attendance
First, with respect to the allegation that petitioner traveled to Afghanistan and
attended an al Qaeda-affiliated guesthouse, the Government relies exclusively on the
b(1), b(6)

b( 1)

(Return Exs. 24, 55),

b( 1)

I

b(1 )

Return Ex. 24),
3

b( 1)

f

b( 1)

•

(Returri Ex. 39.) The Court therefore has no indication in the

interrogation record t h a t _ i s a reliable and credible source as to these allegations.
Moreover, because this allegation is uncorroborated, the Court is left to wonder whether
there is anything about the statement itself, or the context in which it was provided, that
furriishes the necessary indicia of reliability to warrant accrediting it. Unfortunately for
the Government, neither does.
For example. with respect to the first allegation, the value of the vivid image as an
indicia of reliability is more than offset by the fact t h a t _ s statements about el
Gharani are i~ternally inconsistent. In particular. _

in two different

interrogations. alleges to have seen el Gharani at two different guesthouses. (compare
Return Ex. 24 •

'th Return Ex. 39

b(1 )

even though_only admitted
----,

to staying himself at one guesthouse. (Traverse Unclassified Ex. 22. at 3.) The

I

wrreliability of this allegation based on its inconsistency is compounded by the fact that

l

whe~ first identified el Gharani as being at the al-Ansar guesthouse in July
2003. he did not even provide this supposed image of el Gharani chanting and shaking:

J

doing so for the first time some seventeen months later. In light of this and applying

I

Parhat, 532 F.3d at 847, the Court cannot rely o n _ s statements alone as to this

·-1

allegation,

.J

B. ToraBora
Second, with respect to the Government's allegation that petitioner fought at the

.J

battle of Tora Bora. the Government relies exclusively on a different detainee: _

.J

4
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•

(Classified Closing, at 15:8-17; Return Exs. 20, 31.)

redibility prior to and

.during that time frame, however, had been seriously called into question on at least two
occasions by government officials.
Most importantly, the Office of Administrative Review of the Detention of Enemy
Combatants (OARDEC) at Guantanamo Bay warned in June 2007 that all infonnation
provided by ~hoUld be adequately verified through other sources and stated
'first-hand knowledge in reporting has come into question since 2005."
(Traverse Unclassified Ex. 24.)

b(1), b(6)

b(1), b(6)

b(1), b(6)

Moreover, in 2004,
the personal representative for another detainee in Guanlanamo

Bay, created a document questionin

.6

credibility and reliability for a

Combatant Status Review Tribun~l. After reviewing~l1e and evaluating his'
accusations against fellow detainees of attending the training camp at al-Farouq_
.oncluded that none of the

detainee~dentified as attending al-Farouq

were even in Afghanistan at the time they were supposedly attending the camp. I
(Traverse Classified Ex. 8.)
The Government attempts to discredit these assessments of _credibility
and reliability, without success. First, the Government contends that
analysis does , • • 1
provided information on el Gharani after X3
Closing, at 51:13-23.)

_

5

."

oner el Gharani because_
issued his document. (Classified

i~CR:f!IJJNOFORN
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document is unreliable because it contains a single error involving a detainee in another
proceeding before this Court. (12117/08 Hearing Tr., at 32:16-23.)

Curious~y,

the

Government provided no evidence in this proceeding of that error. Nevertheless,

~ven

if

s document did contain an inaccuracy, the Government has not unveiled
any errors in the OARDEC report, which, in effect, draws the same conclusion. Next, the
Government contends that a July 2004.Department of Defense report. which states that

_ h a s "proved to be a reliable source of infonnation," rehabilitates_
(Retwn Ex. 57.) Unfortunately for the Government, this report pre-dates both _
_

and, more importantly, GARDEC's assessments of_credibility.

Thus, combined, these two documents raise serious questions about the credibility and
reliability o f _ Wlcorroborated statements.
Because participation in the battle of Tara Bora would be such strong evidence of
enemy combatancy. it is particularly important that the Court satisfy itself of the
reliability of this evidence. In the absence of independent corroboration from a reliable
source. the Court cannot rely o n _s statements alone to establish this allegation.
C. AI-Farouq

With respect to the allegation that petitioner el Gharani attended the al-Farouq
military training.camp, the Government, I suspect, believes they have proviQed just such

corroborating evidence. In support pf that allegation, the Government pointed to
statements of both detainee _

and detainee _

at this particular military training camp.

6

that alleged1)' place petitioner

I·"
1

,I
I

II
I
I
I
I
1
I
I
I
I
I
I
1

I·
I
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I
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However, a close inspection of the evidence reveals that these detainees tell very
different stories about el Gharani's attendance at al-Farouq.
b(1), b(6)

(R,eturn Ex. 31

b(1), b(6)

b(1), b(6)

(Classified Closing, at 74:14-16; OARDEC, Unclassified Summary of Evidence for
June 10, 2006»),3 while

.Admin. Review Bd. in the Case of - •

_attended the camp for a single day in the late swnmer of 2001. (Traverse
Unclassified Ex. 22, at 8-9.) These timelines do not match.

b(1), b(6)

b(1), b(6)
b(1), b(6)

"to attend training." (R~turn Ex. 24.) In short,
tatements do not corroborate one another'.
Moreover, each statement, taken independently, is not sufficient for this Court to

conclude that el Gharani attended al-Parouq. First,_credibility issues, noted
above, caution this Court against relying on any of his uncorroborated statements.
Second·

tatement - a single sentence in a single interrogation report - is too

2 Inconsistencies also plague the dates_gives for his own attendance at al
Farouq. In some of his statements involving el Gharani,_alleges that he and el Gharani
left the camp three weeks before September 11,2001. (Ex. 31.) But at other points,_
states that he was at al-Farouq in April~averse Classified Ex. 4.) The Government
itself, when presenting its case against ~t his Administrative Review Board in 2006 and
faced with the inconsistent statements, concluded that he attended the camp in April 2001.
(Classified Closing. at 74: 14-16: OARDEC. Unclassified SUIIUIlary of Evidence for Admin.
une 10, 2006).) April 2001 therefore
Review Bd. in the Case of-·
is the date upon which this ourt re les.
' .
3 Petitioner's counsel read this document into the record during the closing arguments of
the habeas hearing, but the document, which is publicly available, was inadvertently omitted
from the Court's copy of the Traverse.

7
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b(1), b(6)

/~

_ s.eREJ I1N6PORN
conclusory and lacking in detail about el Gharani s b( 1)

". 'I

to bolster its

I

'/

reliability. (Return Ex. 24.) Indeed, the report merely states, b(1 )
b( 1)

(Return ·Ex. 24.)

)

~rovides no details
)

about their supposed time at al-Farouq, no indication of when he saw el Gharani, and no
information about how he was even able to identify el Gharani. To rest el Gharani's

J

detention as' an enemy combatant on such a 'short, nondescript and uncorroborated

I

statement is inconsistent with this Court's obligation to protect petitioners from the risk

I

of erroneous detention. See Hamdi v. Rums/eld, 542 U.S. 507, 530 (2004).

In sum, because attendance at al-Farouq would be strong evidence of enemy
combatancy, the Court needs either independent corroboration, or a further basis, to rely
on the accuracy of these two conflicting statements from sources whose reliability iS,in

I

question. Based on the inconsistencies in their accounts and the lack of independent
corroboration,

I
I

l
I

the Court is not satisfied as to th~ reliability of these statements, and,

therefore, will not accredit this allegation.

D. London Al Qaedtz Cell

,J

The Government's remaining allegation against el Gharani that is based
exclusively on another detainee's statements is his supposed membership in an al Qaeda

I

cell based in London. The Government's evidence to support that charge consists solely
of the conclusory statements of
•

-1

b(1),b(6)

(Return Exs. 27,28,55.) The Government has no evidence that petitioner ever

visited London, which'it admits is a requisite for membership in a London-based cell.
(12117/08 Hearing Tr., at 118:9-10.) Moreover, while the Government does not specify a

8
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date of membership in its allegations before this Court, it specified a 1998 timeframe in
its 2005 Administrative Review Board allegations against petitioner, which would make
petitioner 11 or 12 years old at the time of his membership. (Traverse Unclassified Ex.
l6(b).) Puning aside the obvious and unanswered questions as to how a Saudi minor
from a very poor family could have ever been a member of a London-based al Qaeda
cell, the Government simply advances no corroborating evidence for these statements it
believes to be reliable from a fellow detainee whose knowledge - at best - is unknown.
In sum, such an allegation is inherently unreasonable, if not preposterous, on its face.

Because membership in an al Qaeda cell - if proven - would be strong evidence of
enemy combatancy under the Court's definition, the Government needed to produce
some corroborating evidence to support such a bald and serious allegation from a source
whose reliability is in question. It did not:

II.

AI Qaeda Courier

Next, the Government alleges that el Gharani served as an al Qaeda courier. This
claim, too, fails for a lack of evidence. Once again, this claim, if proven, would be strong
evidence of enemy combatancy. However, the evidence relied upon by the Government
- which did not include the statements of any other detainees - was woefully deficient to
",

establish this point by a preponderance of.the evidence. For example, the Government
b( 1)

b(1 )

(Return Exs. 41, 42.) These reports, however, do not reveal the source
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of this infonnation. nor do they provide any detail about el Gharani' s supposed
association with the letters.

In fact, much of the Government's own evidence contradicts the cQnclusory

j
statements in these reports. Two other U.S. intelligence reports state that el Gharani "had

I

no pocket litter," preswnably when he was taken into U.S. custody. (Return Exs. 60, 61.)

A third report states that the petitioner was one of nine individuals in-processed at the
.1

Joint Interrogation Facility at the Kandahar Airport on January 3, 2002, and it was
"difficult to detennine who was associated with what information." (Return Ex. 44.)

I

Moreover, the report which lists the pocket litter of the nine detainees processed on

./

January 3,2002 mentions neither el Gharani nor the two letters he was alleged to have

I

been carrying. (Return Ex. 36.) Because of these internal inconsistencies, and the
serious doubt'as to whether any letters were ever on petitioner, the Govenunent has
utterly failed to establish this allegation by a preponderance of the evidence.

ID.

I
I

Point of Contact for Known and Suspected Terrorists

.1
Finally, the Government contends that petitioner was a point of contact for known
and suspected terrorists because his I13IDe and a Saudi Arabian phone number were found
in the possession of four other detainees. (Retwn Exs. 33, 36,61.) In addition, .
and his uncle's telephone number in Saudi Arabia were posted on al
Qaeda-affiliated websites and

(Return Exs. 52,61, 62,63,64.) The
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Government points to this evidence as clear proof of el Gharani "s involvement with al
Qaeda extremists. I disagree.
Petitioner does not deny that his name appears in these places. but he does provide
an explanation. A Pakistani guard at the jail where el Gharani was held before being
transferred to the Americans took down el Gharani' s name and the telephone number of a
relative in Saudi Arabia. (Traverse Unclassified Ex. I, at 20.) The guard told el Gharani
that he would post the information to the Internet so that el Gharani' 5 parents would
]mow where he was. (Traverse Unclassified Ex. 1, at 20.) The guard supposedly did the
same for other prisoners. (Traverse Unclassified Ex. I, at 20.)
The evidence here lends some credence to this story. Two of the four men who·
possessed el Gharani's contact infonnation were cellmates of el Gharani in Pakistan.
(Traverse Classified Narrative. 'JlIS.)

b(1), b(6)

b(1), b(6)

(Return Ex. 36), b(1),

elOharani.
b(6)

the same Pakistani prison.

4

Moreover,
as not el Gharani' s personal number; it was the number of

an uncle who lived in Saudi Arabia, (Return Ex. 61), which makes sense if, in fact, el
Oharani was hoping to

g~t

is_

word of his whereabouts to his family. Petitioner's

The fourth man allegedly carrying el Gharani's telephone number
According to an unsourced intelligence report, the Saudi Arabian telephone number in the
possession of the other detainees also appears in_notebook. (Return Ex. 61.)
However, upon his capture by the Pakistanis, ~not carrying any documents, other
than a piece of paper with contact.information for someone other than el Gharani (Traverse
Classified Ex. 6.) The most reasonable inference for this inconsistency is that\o
was later
in the same prison as petitioner and obtained petitioner's number through the prison guard.
(12/17/08 Hearing Tr., at 85:19-86:6.)
4
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is

~erefore

sufficiently plausible that the Government needed to provide

more evidence than it produced to meet the minimum necessary threshold to establish
this allegation. '
However, even if the petitioner's story is' given no credence. the Government's
evidence, taken alone, proves little. In sum, there is no

evidenc~

that any of the phone

numbers in the intelligence reports were contacts for el Gharani, rather than
numbers for his family in •

telep~one

There is no evidence of any actual phone calls or

contact between known or suspected terrori~ts and el Gharani. And while the appearance

o

ertainly gives this

or wh~ver else might have .

Court reason to pause, there is no evidence tha

had access to the computer) did anything other than download the lists of prisoners in
Pakistan that had been posted to al Qaeda websites. Simply put, this evidence is not
sufficient to show that el Gharani "supported" al Qaeda. Therefore, the Govenunent has
not carried. its burden with respect to this allegation.

5

CONCLUSION
Thus, notwithstanding the substantial and troubling uncertainties regarding
petitioner's conduct and whereabouts prior to his detention by Pakistani forces, the
Government has failed to establish by a preponderance of the evidence that petitioner el
Gharani was "part of or supporting" al Qaeda or the Taliban prior to or after the initiation
of force by the U.S. in 200 1. Simply stated, a mosaic of tiles bearing images this murky

the

~ Petitioner also contends that, as a matter of law, anyone under
age of 18 cannot be .
held as an enemy combatant. (Classified Closing, at 36:5-38:20.) Because this Court grants el'
Gharani's petition on other grounds, it need not address this legal question.
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reveals norhing about the petitioner with sufficient clarity. eieher individuaUy or
collectively. that can be relied upon by this Court.
For all the foregoing reasons and the reasons set fonh at the hearing on January
14. 2009, the Court GRANTS Mohammed el Gharanj's petition for a writ of habeas
corpus.
~

~
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